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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Impanelled July 28, 1955, Sworn in August 2, 1955 


The United States of America & Criminal No. 890-"55 
vs. : Grand Jury No. 997-55 


Daniel Smith, Jr. : First Degree Murder 
(22 D.C.C, 2401) 


The Grand Jury charges: 
On or about August 12, 1955, within the District of Columbia, Daniel 
Smith, Jr., purposely and with deliberate and premeditated malice 


murdered Christine Smith by means of striking her about the head and 


body with a blunt instrument. 


/s/ Leo A. Rover | 
Attorney of the United States in 
and for the District of Columbia 


[ Filed September 23, 1955] 
PLEA OF DEFENDANT 
On this 23rd day of September, 1955, the defendant Daniel Smith, 
Jr., appearing in proper person, being arraigned in open Court upon the 
indictment, the indictment being read to him, pleads not guilty thereto. 
The defendant is remanded to the District of Columbia Jail. 


By direction of 


Henry A. Schweinhaut 
Presiding Judge 
Criminal Court # two 


[Filed February 6, 1956] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA ) 


) 
) 
) 


Vv. 
DANIEL SMITH, JR. 


Criminal Action No. 890-55 


Washington, D. C. 
Monday, January 16, 1956 


For trial before Judge ALEXANDER HOLTZOFF anda jury, at 
10:55 a.m. today. 

Appearances: 

For the United States of America: 
MR. E. RILEY CASEY 
For the defendant: 
MR. JOHN J. DWYER 
* * * * * 

THE COURT: Ladies and gentlemen of the jury, before we com- 
mence this trial I want to remind you that it is very important while the 
trial is in progress that you should not discuss this case with anyone, 
not even amongst yourselves and not even at home with members of your 
families. You must not let anyone talk to you about the case, and if any- 
one should try to, you must report the matter to the Court. 

Should there be any newspaper notices concerning this case -- 
and I do not know whether there will be or not -- you must not read 
them; and if it should be mentioned on the radio, you must immediately 
dial out the broadcast. And please keep an open mind until the trial is 
finished and the case is submitted to you for final decision. 


* * * * * 


OPENING STATEMENT 
IN BEHALF OF THE UNITED STATES 


MR. CASEY: May it please the Court, ladies and gentlemen of 
the jury, the indictment in this case alleges: 
"On or about August 12, 1955, within the District of Colum- 
bia, Daniel Smith, Jr. purposely and with deliberate and 


3 


premeditated malice murdered Christine Smith by means of 

striking her about the head and body with a blunt instrument. w 

In order to prove that charge to you, the Government: ‘will show 
you that on August 11, the day preceding the death of Christine Smith, 
the defendant, Daniel Smith, went, along with a partner and his worker 
in his plastering business, and collected a sum of money, in excess of 
$200; that he took this money and purchased some new clothes, purchased 
some liquor, and went home early in the evening, about 6 o'clock, to have 
dinner. At thattime he placed the money in his pocket, in the new trou- 
sers he had just purchased, and placed them under the pillow in his bed, 
had a short dinner, and then went to bed. 

Later that evening the deceased Christine Smith left the house 
and went several doors up the street. He lived at 1006 Twenty-sixth 
Street, Northwest, in the District of Columbia, and Christine Smith went 
up to 1010, two doors up, to baby sit for Harrison Mason, who is also 

known as Hicks. 

Harrison Mason had gone to the hospital to see his wife, who was 
dying, and Christine Smith went up to baby sit for his children. 

About 4 o'clock in the morning, on the following morning, which 
would be August 12, Harrison Mason came back from the hospital, and 
saw the deceased and talked to her for a while; and at that time he saw 
the defendant, out of the window of his house, saw the defendant get out 
of a taxicab, in front of his own home, which was 1006 Twenty-sixth, at 
4 o'clock in the morning. He saw him go into the house and come back 
out and talk to the cab for a while, and then go back in the house again. 

The Government will further show to you that at about 7 o'clock 
on that morning the defendant started looking for his wife. He went up- 
stairs and he asked the neighbors if they had seen her. He was banging 
on doors, yelling for her, saying that she had taken his money and he 
wanted it back. He went up and down the street, and finally went to the 
home of Harrison Mason -- also known as Hicks. 


At the time he went to that house, there was another man -- this 


was about 7 o'clock in the morning -- there was another man who was 


4 

also going in the house at that time to inquire about the health of Hicks' 
wife. And after they entered the building, the defendant said he was 

looking for his wife; that she had stolen his money. And after 
they went into the house, they found Christine Smith, on a bed or a cot 
or a sofa of some sort, in the front room of that house, Mr. Harrison 
Mason -- Hicks -- was also there, as was this child, Mildred Mason, 
who was the daughter of Harrison Mason. 

At that time the defendant saw his wife, and he said, "Get out of 
here. I am going to kill you." 

He picked up a bottle and went to hit her at that time, and the 
bottle was taken out of his hand by Hicks. 

Christine Smith said she would go with him. And as they started 
out the front steps of Hicks’ house, the defendant pushed his wife down 
these iron steps, causing her to fall in the areaway just preceding going 
onto the public pavement. She fell down there, and the defendant went 
down and dragged her up and started to pull her down towards his house, 
which was two doors away. 

The Government will further show you that as the defendant and 
his wife proceeded down those two doors, there is a fence along that 
area, and the deceased kept holding onto the fence and the defendant kept 


dragging and pushing her until he finally got her up to his house, at 1006. 


As they turned into the gate there, she struggled again to hold on 
to the fence. He dragged her and screamed, "Get into the house. Iam 
going to kill you." 

And as they approached the stone step -- there was a large stone 
or marble stoop one step high -- as they approached that, the defendant 
shoved his wife against that stoop and again made her fall; and he again 
pulled her up, from that stoop, and pulled her into the house. 

They went through the hallway in this house, where they had an 
apartment, and went in the bedroom of this apartment. And during the 
next two hours -- that was 7 o'clock in the morning, and from then until 
9 o'clock, or shortly after that, when the police arrived -- the defendant 
beat his wife, with two flatirons, and an iron pipe, cutting her body in 
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multiple places, causing lacerations on her hands, her ankles, her face 
and her head, causing her to bleed profusely, splattering blood on the 
floor and the walls and all over the furniture, until she finally fell on 
the floor dead. 

The defendant in the meantime had gotten some water and poured 
it over the body of his wife, and attempted to wash some of the blood 
from her mouth and her face, attempting to revive her. And, in doing 
this, or during the course of it, the defendant, who was wearing hi 
new trousers at that time, which were a pair of khaki trousers, got the 


trousers covered in blood. He removed those trousers and put them in 


a large basin of water, inside of the bathrub. 

After this, the defendant called his partner on the telephone and 
said, "I have done it. Christine won't move. I have done it now. What 

should I do?" 

He was told to call the police and an ambulance. He called the 
ambulance. The ambulance arrived and found his wife lying on the floor 
in this pool of blood, with her face severely cut and many wounds on 
her body, her clothes torn off, the place in disarray; and they sent in a 
police call and the police responded. 

The defendant at that time stated that his wife had fallen inside 
the apartment and had thus cut herself. 

We will show you further that during this time that the defendant 
was in this room with his wife, his nephew, who was employed by him 
in his plastering trade, came to the door at one time during the argument 
and saw them having this argument and told them to eS and was told to 
mind his own business; and he left. 

When the Government has proven all of these facts to you, it will 
request at the proper time that you return a verdict of guilty. 

Thank you, Your Honor. 

THE COURT: . Dwyer. 


ae STATEMENT 
ON BEHALF OF THE DEFENDANT 


MR. DWYER: May it please the Court, ladies and gentlemen of 
the jury, the defense in this case will show to you that the defendant was 
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a hardworking plasterer; that on August 11th he did collect money with 
his partner from various people they did work for; that he went out and 

paid off some damages to his truck, bought some wine for his 
wife, came home, gave his wife the wine and $20. 

She cooked supper. They went to bed. The defendant had the 
rest of his money in his pants pocket. 

That sometime in the early hours of the morning, on the 12th of 
August, the defendant awoke and found that his wife was gone. He looked 
for his pants. He looked for his money, and found the money gone and 
the pants removed from the place where he had left them. 

That he did go down the street, down to the first hous: in the 
block, and asked a friend of his, Mrs. Margie Simms, if she knew where 
his wife was. Mrs. Simms didn't know where she was. 

The defendant returned to his home and went upstairs and asked 
another neighbor if they knew or he knew where his wife was. This 
neighbor said, "I believe your wife is over to Hicks’ house" -- Hicks 
being this Mason they are talking about. 

That pursuant to that the defendant did go to Hicks’ house and at- 
tempted to enter, and found no one home, and was returning to his own 
house, when he noticed another man, Owens, coming to Mason's house. 

The door was opened for Owens, and the defendant Smith pushed 
his way in with Owens, and found his wife in the front room of Mason's 

house. And at that time he noticed various bottles around, or a 
bottle around, and asked his wife if she knew where his money was, and 
she said she didn't. He said, "O. K.," that he was going to go home 
and see if he could find it around the home. And his wife said, "Wait a 
minute. Iam going with you.” 

She attempted to put on a dress, picked up her shoes, and went 
with him. At thistime we will show you that the deceased was in a drunken 
condition; that she did so stumble on the two or three steps on the front 
steps, or the front walk; that the defendant helped her to her feet, and the 
defendant helped her, staggering down the street, to his own home. 


When they reached their own home, approximately two doors away, 
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as Mr. Casey has told you, the deceased fell again on the front steps 

of 1006, at that time striking her head and opening a cut. She staggered 
down the front hall, throwing blood on the wall, and on the floor, and got 
into the front room and sat down. At that time she asked the defendant 
to get her some water, which he attempted to do, going to the kitchen in 


back of the house. 

He returned with the water, and the ice cubes ina tin cup, which 
the deceased said she wouldn't drink from, that she wanted a regular 
glass. The defendant returned to the kitchen to get a regular glass, and 
while he was there he heard a thump. When he came back in again, his 

wife was in the middle room laying on the floor, with blood all 
over her. At the same time there was a broken couch with one arm, the 
vertical part of the arm of the couch sticking up, like. 

The defendant at that time attempted to revive his wife, washed 
her face off, tried to get her to talk to him. She couldn't. : 

He then called the police and the ambulance, and the ambulance 
came. And he told the police, from the beginning, and the ambulance 
doctor, and later signed a written statement, as to exactly what happen- 
ed. 

We will further show you that at the time of this alleged crime, 
August 12, 1955, that the defendant was practically without the use of 
his right arm, being under treatment at that time for a very severe 
second-degree burn, occasioned approximately two or three weeks prior 
to this incident. 

At the conclusion of all the evidence, we will ask you for the 
proper verdict. 

* 

(At the bench:) 

THE COURT: Mr. Dwyer, I listened to your opening very care- 
fully, and I would like to ask you this question. There is no obligation 
to answer it, in view of the nature of the case; but if you care to answer 

it, I would be glad to know what is the theory of the defense, if 
it has one, as to the cause of death. 
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MR. DWYER: It is merely conjecture, Your Honor. We think it 
might possibly be the fall on the front stoop, which cut opened her head, 
which I mentioned; or possibly a fall in the room, where she struck 
the broken arm of the couch. 

There was also, I will prove, a sliding door between the two rooms, 
Your Honor, which slides on a metal track; and the metal track was broken, 
and part of that was sticking up from the floor like that. 

THE COURT: But how was the death caused, according to the de- 
fense? 


MR. DWYER: We don't know. According to the medical report, 
the death was caused by subdural hemorrhage and fractured skull. 

I am in no position to say which one of the falls did it. 

THE COURT: But ordinarily a fall on the floor does not cause 
death. 

MR. DWYER: The front stoop, I think, cut her head here; and the 
fall later on, we allege, made the whole -- those were the only marks on 


the body. There were two marks on the body, according to the autopsy -- 
the hairline cut and! the cut on the cheek. Those are the only cuts on the 

body, other than on the hand and ankle. But those didn't cause 
death. I don't think the Government can say which one caused it, either 
the one on the cheek or the hairline. We don't know, either. 

THE COURT: If the Government's theory is correct, it is an 
accumulation of blows. There does not have to be any single blow; an 
accumulation of blows can kill a person where any one of them individually 
cannot. 

MR. DWYER: It is a subdural hemorrhage, which, as I understand 
from medicine, comes from one blow. You just don’t build to a subdural 
hemmorrhage. You have a sharp blow and it causes it. 

THE COURT: I just wanted to see what the theory of the respective 


parties was, in so far as the cause of death is concerned. 
ca * * a 


18 
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HARRISON R. MASON, 
called as a witness by counsel for the United States and being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. CASEY: 
Q. You are Harrison R. Mason; you live at 1002 Twenty-sixth 
Street, Northwest, in the District of Columbia. Is that correct? A. 
Yes, sir. 


Q. Are you known by any other name? A. Yes, air; my nick- 


name is Hicks. 

Q. Mr. Mason, do you know the defendant, Daniel Smith, Jr. ? 
A. Yes, sir. 

Q. Do you see him present in the courtroom? A. Yes, sir. 

Q. Would you point to him? 

(The witness pointed. ) 

MR. CASEY: May the record show the witness identified the 
defendant, Your Honor? 

THE COURT: The record may so show. 

BY MR. CASEY: 

Q. Directing your attention to August 12, 1955, did you see 
Daniel Smith on that date? A. Yes, sir. 

Q. Where did you see him? A. In my house. 

Q. And what time was that, sir? 

THE COURT. Where did you see him? Keep your voice up. 

THE WITNESS. In my house. 

THE COURT. Oh, yes. 

BY MR. CASEY: 

Q. Where were you living at that time? A. 1010 Twenty-sixth 
Street, Northwest. 

Q. Inthe District of Columbia? A. In the District of Columbia. 

Q. Allright. Continue. What tine did you see him there? A. 
I can't say exactly the time. I had been up all night at the hospital with 

my wife, and had come home, andI didn't get home that morning 
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until 4 or 4:30. 

THE COURT: The question is, What time did you see the defend- 
ant in your house? 

THE WITNESS. I couldn't say exactly, Your Honor. 

THE COURT: About what time? 

THE WITNESS: It was between, I would say, 6 or 7. 

THE COURT. In the evening or in the morning? 

THE WITNESS. In the morning. 

BY MR. CASEY: 

Q. Tell us what happened when you sawhim. A. Well, George 
Owens first came to the house to see how my wife was. We had got word 
she was dying and only had a couple of hours to live. So he came to the 
house to find out from me how she was getting along. 

At the time George knocked at the door, Mr. Smith was with 
George. And then he asked was his wife in there, and I said yes. 

Q. Who asked was his wife inthere? A. Mr. Smith. And then 
he came on in. 

THE COURT: By'Mr. Smith," you mean the defendant? 

THE WITNESS. Yes, sir. 

BY MR. CASEY: 

Q. Goahead. A. Then he came in the house. At the time she 

was sitting on the sofa, and my daughter. And he told her, he 
said, "What did you do with my money?" 

She said, "I haven't got your money, Daniel; but I will help you 
find it.” 

And he said, "B., I am going to kill you." And, he said, "Get up 
and get out of here." 

And so she said, "Iam coming, Danny. Wait until I get my shoes." 

She had a pair of red slippers. 


And he said, "Where you are going, you don't need any damn 
shoes." And then he got behind her and pushed her out of the door, and 
pushed her down -- 

Q. Before they went out, did anything happen in the room before 
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they left? A. Yes, there did. Hegrabbed her by the neck. 3 And then I 
grabbed his belt and took the bottle out of his hand. : 

Q. What did he do with the bottle? A. He didn't get a chance to 
use it, because as soon as he got it, I grabbed ahold of it. : 

Q. And then what happened? A. She kept saying, ao feet hurt. 
Let me put on my shoes. Iam going out. 

And he said, "Where you are going, you don't need no shoes." 

He said, "I am going to kill you, B. '" Those are the words he kept 
saying. : 

I didn't pay any more mind. I goes up and sits on the bed. I goes 
and sits alongside the bed. And in about a second, my little boy started 
to cry, and I went down to the kitchen to get him a glass of water. And 
when I come back, my daughter said -- 

Q. Don't tell us what she said. Tell us what you did. A. I 
looked out my side window. and saw Christine lying on the ground with 
blood coming out of her mouth. 

Q. Where was she lying? A. At the bottom of my steps, be- 
tween the Government sidewalk, inside of my fence. 

Q. Then what happened? A. Then he pulled her up. 

Q. Who pulled her up? A. Daniel. And he pushed her on down 
the street. Then I went back and sat down, because I just couldn't keep” 
my eyes open. . 

THE COURT: Speak slower, will you please. 

THE WITNESS. Iam nervous, Your Honor. 

Then my daughter again called me, and said, "Daddy" -- 

BY MR. CASEY: 

Q. Don't tell us what she said. Tell us what you did after she 
told youtocome. A. I looked out the side window, the right window -- 
the first was the left window -- towards his house; and again I saw 
Christine when she fell. 

Q. Where did she fall this time? A. She fell up on her step, 
and her. head was inside of the first step, lying more inside. It is a flat, 
and the one step into the hallway, and that is where she was lying. 

Q. Where was the defendant, Daniel Smith? A. Standing over 
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top of her. 

Q. Then what happened? A. Then he pulled her up and pushed 
her in the hallway, is the last I seen of her. 

MR. CASEY: With the Court's permission, may I have this 
marked as Government Exhibit 1 for identification, a chart? 

THE COURT. Very well. 


(A chart captioned "26th Street, 
Northwest" was marked for identi- 
fication as Government Exhibit No. 1.) 


THE COURT: Are you offering it in evidence? 

MR. DWYER: We will stipulate it is an accurate representation, 
Your Honor. And he has another one, also. 

MR. CASEY: TheGovernment offers it in evidence. 

THE COURT. It may be admitted. 


(The chart just marked for identifica- 
tion as Government Exhibit No. 1 
was admitted in evidence. ) 


THE COURT: I suggest you move the blackboard where the jury 
can see it, and then put the chart on the blackboard. 

MR. DWYER. Your Honor, might I request that these charts be 
permanently posted for the jury and the witnesses throughout the trial, 
because they will all refer to them? 

THE COURT. I think that is a very good idea. 

MR. DWYER. Thank you, Your Honor. 

THE COURT. It may be done. 

(The chart, Government Exhibit 1, was placed on the blackboard. ) 

MR. CASEY: And the Government offers this as Government 
Exhibit 2, Your Honor. : 

THE COURT. What is this second diagram? 

MR. CASEY: The second diagram shows the house layout of the 
defendant, Daniel Smith. 

THE COURT. You are offering that in evidence, also? 

MR. CASEY. Yes, Your Honor. 

MR. DWYER. No objection, Your Honor. 
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THE COURT. It may be admitted. 


(A chart captioned "Premises 1006 
26th Street, N.W." was marked and 
received in evidence as Government 
Exhibit No. 2.) 


* * * * 
(The witness now standing by the blackboard:) 
BY MR. CASEY: 
Q. Stand right here, please. 
* * * * * 
MR. CASEY. If I may read and indicate on this chart, Your 
Honor -- 


This is K Street, running down here. 
This is 26th Street, along the bottom -- 26th Street going north. 
This is 1010 26th Street, which would be the witness’ home at that 


time. 

And this is 1006 26th Street, being the defendant's home at that 
time. : 

BY MR. CASEY: 

Q. Now, sir, would you step back and use the pointer and show 
us what window you were looking out of when you first saw Christine on 
the ground? Just hold the pointer against that window, the window on 
that side of your house. : 

Is it a sort of bay window that comes out? A. Yes, sir. Itisa 
window that sits out on past the porch. 

Q. And where was Christine lying when you saw her on that 
areaway? A. Yes. 

Q. Now, did you watch Christine get up, then? A. Get up off 
of the ground? Q. Yes. A. Yes, I watched when he pulled her up. 

Q. Who did? A. Daniel. 

Q. Where did they go from there? Speak up and say what you 
saw. A. They went down the sidewalk, to Daniel's house, which was 

here. , 

Q. Then what did they do? A. He pushed her inside the gate. 
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And I went back. But I was called by my daughter to look, and I looked 
again, and she was falling up on the stairway, from here up to here. 

Q. This is the fence line, right here? A. That is right. 

Q. This isa front yard? A. Yes, sir. 

Q. And this is the front stoop? A. Yes, sir. 

Q. And here is the fence line here. When you say them again, 
they were at this point? A. They were at the gate. 

Q. Tell us what happened there. A. He pushed her from this, 
yes, sir. And I turned; and in a second my daughter was hollering -- 

THE COURT: Just a minute. I think he had better resume the 
stand, and he can come down again if you want to have him point to some- 
thing or mark something. When he is testifying from that spot, itisa 
little difficult to hear him. 

MR. CASEY: Very well, Your Honor. 

BY MR. CASEY: 

Q. All right; go back on the witness stand. 

Was it the window on the other side of the bay you were looking 
out of the second time? 

MR. DWYER. I object to that as being a leading question, Your 
Honor. 

THE COURT. Just a moment. Let counsel finish the question, 
and then I will hear your objection. 

MR. DWYER. Very well, Your Honor. 

BY MR. CASEY: 

Q. Were you looking out of the window on the other side of the 
bay, of this bay window affair ? 

MR. DWYER. I object to that, Your Honor. 

THE COURT. Overruled. 

THE WITNESS: I was looking out of the window to the right, yes, 


BY MR. CASEY: 
Q. Is that this window? A. It is the window facing 1008, which 
I can't see so good from here. 
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Q. Is it this window I am pointing to? A. Yes, sir. 
THE COURT: Mr. Casey, you should have it in the record in- 
telligently. | 

MR, CASEY. Yes, Your Honor. 

THE COURT. Suppose you define it in such a way that the record 

will show to what you are pointing. | 

MR. CASEY: May the record show that the pointer indicates the 
right-hand window of the house, as you were standing inside the house 
facing towards 26th Street? 

THE COURT. Very well. 

BY MR. CASEY: 

Q. Is that the window you were standing at? A. It was. 

Q. And that was when you saw her on the gate of Smith's house, 
and up to the stoop? A. Yes, sir. | 

Q. Of Smith's house? A. Yes, sir. 

* * * * * 

Q. When was the first time that you saw the defendant, Daniel 
Smith, on October 12th? A. I saw him about quarter to 5. | 

Q. Inthe morning? A. Yes, sir. : 

Q. Where did you see him at that time? A. He ak out of the 
cab -- the taxicab -- and he went into his house and stayed about 10 
minutes, and got the cab fare, I imagine, and came back and paid the 

cab driver, and went back in. 

Q. When was the next time you saw him? A. It was at my house. 

MR. CASEY. Ihave no further questions. Your witness. 

CROSS EXAMINATION 

BY MR. DWYER: 

Q. Mr. Witness, isn't it a fact that the deceased used to come to 
your house regularly to drink? A. I wouldn't say that. : 

Q. She did come frequently to drink? A. The most of the time 
she would come to my house, her and my wife were very good friends. 
When I would come home mostly she would be home fixing her husband's 
dinner. 
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Q. Did you ever have any argument with the defendant? A. Mr. 
Smith? 

Q. Mr. Smith. A. No, not to my knowing. 

Q. Isn't it a fact that Mr. Smith ordered you from his house? 
A. No, sir. I have never been in his house in my life. 

Q. Would you say you are good friends of Mr. Smith? A. I 
wouldn't say that. We never spoke. 

Q. You knew him, didn't you? A. I knew of him. 

* * * * * 

@. Mr. Mason, will you draw us the interior of your house, 
the first floor plan, where the rooms, the walls and the doors are. 

(Drawing outline on the board:) This is 26th Street, K Street; 
and this is your house here. Now, this is the front door. Would you 
draw for us where the walls are? These are windows here. Will you 
draw where the various doors are to the house. 


* * * * 


THE WITNESS: This is the front door, here. 

* * *x * * 

THE WITNESS. This here is the front door, I would say. Here 
is the small hallway; and then across to the next door; and at my front 
room there would be another door. 

The wall would run inside; it would run this way, across this 
way. 

Here would be the window, , a short ways from the inside, and 
right there is a window there at the corner of the steps. 

BY MR. DWYER: 

Q. Here are your steps here? A. Right. 


Q. Here is your front window here? 
* 5 * * * 


MR. DWYER. Possibly we can do this by stipulation, Your 


Honor. 
THE COURT. Yes; I think that would be better. 
MR. DWYER (Now drawing on the blackboard). Mr. Casey, is 


that agreeable? 

BY MR. DWYER: 

Q. Mr. Mason, would that be a fair representation of your house, 
with this being the front window, this being the side window, _ this being 
the front steps, this being the door to the front room, this being the 
door to the second room; and then you have a back porch in back here -- 
would that be a fair representation of your home? A. There are two 
windows in the front. 2 

Q. One here and one here, two in front? A. Two in the front. 

Q. And one on each side? A. Yes. 

Q. And this is the door to the front room, here? a Right. 

Q. And this is the second room here, your kitchen? A. No. 
That is the dining room. 

Q. Allright. A. Straight back. 

Q. Straight back, and this is a stairway upstairs, is it not, to 
the second floor?: A. I guess so. 

Q. Well, is it or isn't it? A. I mean, I couldn't say teats: I 
haven't paid much attention to it for drawing on a diagram. 

Q. Very well. Will you take the stand, sir. 

All right, sir. Now, on the evening of August 11, the day before 
you say you saw Daniel Smith, didn't you ask Christine Smith, the deceased, 
to come down to your house to baby sit? A. No, sir. 

Q. Did you ask anybody to come to your house to baby sit that 
night? A. Coe. 

Q. Coe? A. Yes, sir. 

Q. When was the first time that you knew the deceased was going 
to baby sit for you? A. About 9:30 that same afternoon. 

Q. That would be the day before you saw Smith, Daniel Smith, 
the defendant? A. Yes, sir. 

Q. Isthat correct? A. Yes, sir. 

Q. At 9:30 that evening? A. Yes, sir. 

Q. And did she come to your house at that time, or did you go 
to her house? A. She broke down my back door and said that her husband -- 
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Q. I just want to know what time. Did you tell her anything 
about baby sitting? A. No, sir. She was there when I received a tele- 
phone call next door. They wanted to talk to me on the telephone, to go 
to the hospital right away. 

Q. At that time did you discuss with her baby sitting that night? 
A. Not at that time. After I went to the telephone, I came back and told 
them I would have to go to the hospital to spend the night, because they felt 
if my wife would regain consciousness, by seeing me it would save her. 

Q. Did there come a time before you went to the hospital when 
you asked Mrs. Smith to baby sit for you? A. I didn't ask her. She told 

me, "I will stay with the children. Iam scared to go home." 

@. She was at your home prior to the telephone call which called 
you up to come to the hospital? Isn't that right? A. That is right. 

Q. After that, did you go to Mr. Coe and ask him to baby sit ? 

A. No, sir. 

Q. When did you go to ask him to baby sit? A. I seen him on the 
way up and told him I left a little girl up at the house and she was crying 
and to look after her and see every once in a while that everything was 
all right. 

Q. You told Mr. Coe that Mrs. Smith was baby sitting for you, 
didn't you? A. I didn't tell him that. 

Q. Did you ask him to baby sit for you? A. I told him to stop 
in once in a while and see how everything was going. 

Q. That is all you asked him? A. Yes, sir. 

Q. What time did you get home? A. I got home between 4:00 
and 4:30 that morning. 

Q. What did you do when you got home? A. WhenI got home, 
Christine and my daughter were crying. They said they heard my wife 

was dead. 

Q. Wait a minute. Where would be the sofa in this front room 
here? A. That is hard for me to judge. 

Q. This is the front steps to your door, and this is the door in the 


room, and these are the windows. Where would the sofa be? A. In the 
back part, in the back part between the two front windows. 
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Q. Those would be the two side windows, wouldn't they? A. In 
front of the two front windows. The two front windows sit like that, and 
the sofa sits like that. : 


Q. The back of the sofa would be against the two front windows ? 
i] ; 


Is that correct? A. That is correct. 

Q. Would it be like that? A. Back against the windows. 

Q. Yes. A. That is correct. 

Q. Facing the rear of the house? Is that correct? A. The sofa 
is facing the dining room, back to the windows. 

Q. That was at 4:30 you came in, then. Where did you find the 
other people in the house? A. When I came in, Christine and my daughter 

were lying against the bed where the children sleep. 

Q. Would that be in this particular room, or the dining room? A. 
In the same front room. The children slept in the front room; they had a 
bed in there. 

Q. Where was the bed? A. Directly in front of the sofa, to the 
left, alongside the wall. 

Q. That would be on the side of it next to Daniel Smith's house? 
A. That is right. 

Q. This side here? A. That is right. 

Q. And both of them were there? A. Both of who? 

Q. Christine was there, the deceased? A. Yes, sir. 

Q. And your daughter? A. And two sons. 

Q. Andtwo sons. Were they all sitting up or asleep? A. The 
kids were asleep. 

Q. Was your daughter awake? A. Yes, sir. She was crying. 

Q. She was crying? A. Her and Christine were crying. 

Q. Did you notice any bottles around there? A. At the present 
I did not notice any bottle, until Daniel came in and grabbed it, because 
it was a dim light in there for the children to sleep by. 

Q. But there was a light in the room? A. Yes. 

Q. Did you smell any liquor in the room? A. I couldn't say 
that. I don't remember smelling any liquor. I was tired and sleepy. 
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Q. Where did you goto sleep? A. After I spoke, Christine and 
my daughter got up and went and sat alongside the sofa. 

Q. With you? A. No. I went and sat alongside the bed. 

Q. You went and sat on this bed here? A. Yes, sir. 

Q. And then what happened? You woke at 6 o'clock? A. I 
didn't wake again until I heard knocking on the door. 

Q. Let me ask you this, Mr. Mason: Was Mrs. Smith, the de- 
ceased, fully dressed? A. That is another question I couldn't answer. 

Q. You don't know what she was wearing? A. I know she told 
me when she came out she had run out and put ona slip. When I left, 
she had onkindof a red dress with dots on it. And what she was wearing 


when I came home -- 

Q. That is, at 9:30 at night, and again the next morning, she had 
the red dress with dots? A. I didn't see no dots. I couldn't tell you what 
she was wearing. 

Q. When you left your home at 9:30 that evening, can you tell us 


whether or not she had a dress on at that time? A. She did. 

Q. And when you got home again, could you tell whether she had 
a dress on? A. I couldn't. 

Q. Could you tell us either one of the two times whether she had 
any shoes on? A. She hada pair of red shoes, but she didn't have them 
on; she had them sitting beside the sofa. 

Q. She was carrying them? A. She wasn't carrying them; but 
they were sitting alongside the sofa. 

Q. When you woke up, you woke up because of knocking on the 
door? Is that correct? A. That is right. 

THE COURT: I think we might suspend at this point for our 
luncheon recess. 

* * * 
AFTERNOON SESSION 
(The trial was resumed at 1:45 o'clock p.m., at the expiration of 


the luncheon recess. ) 
* 


(At the bench. ) 

* * * * 

THE COURT: Have you got your doctors here? 

MR. CASEY: Yes, Your Honor. 

THE COURT: I would suggest, if it is agreeable to both counsel, 
to suspend the cross examination of the witness on the stand and get rid 
of your doctors and let them go about their business. 

MR. CASEY: Very well. 

MR. DWYER: Very well, Your Honor. 

* * * * * 

MR. CASEY: May it please the Court, the Government at this 
time would like to offer in evidence Government's Exhibits 3A through 3P. 

THE COURT: This is a little bit unusual. The Government cannot 
offer evidence while its witness is under cross- examination, unless this is 
by mutual consent. 

MR. CASEY: It is, Your Honor. 

MR. DWYER: It is by mutual consent. In fact, it was at my re- 
quest that Mr. Casey was kind enough to do this. 

THE COURT: They may be admitted. 


(The photographs heretofore marked 
for identification were received in 
evidence as Government Exhibits 3A 
through 3P.) 


THE COURT: The Court suggests that this witness's cross- 
examination be suspended and that you might call the doctors so that they 
will be relieved from unnecessary attendance. : 

MR. CASEY: Thank you, Your Honor. 

With the Court's permission, may the witness be excused at the 
moment. 

THE COURT: Let the witness go back to the witness room. 

(Witness temporarily excused. ) 

MR. CASEY: Call Doctor Murphy. 

Thereupon 
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DR. CHRISTOPHER J. MURPHY 
was called as a witness by the United States, and being first duly sworn 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. CASEY: 

Q. You are Dr. Christopher J. Murphy, Deputy Coroner for the 
District of Columbia, is that correct, sir? A. Iam, sir. 

Q. Doctor, directing your attention -- 

THE COURT: And you area physician ? 

THE WITNESS: Yes, sir. 

THE COURT: Let the record show that the witness is a physician, 
because there are jurisdictions where coroners are not physicians. 

MR. CASEY: I failed to observe that distinction. Thank you, 
Your Honor. 

BY MR. CASEY: 

Q. Directing your attention, Doctor, to August 12, 1955, on that 
date did you have an occasion to perform an autopsy on one Christine 
Smith? A. I did, sir. 

MR. CASEY: May it please the Court, I believe it will be agreed 
and stipulated at this time between counsel for the Government and coun- 
sel for the defendant that the body on which Dr. Murphy performed the 
autopsy was in fact the body of the deceased in this case, Christine 

Smith. 

THE COURT: Is that stipulated, Mr. Dwyer? 

MR. DWYER: Not quite that way. 

We stipulate that she is the deceased they had down there. I would 
like to have the doctor say that the body was identified to him. Of course, 
I don't know that. 

THE COURT: Please state the stipulation in the form in which you 
are willing to stipulate, Mr. Dwyer. 

MR. DWYER: If Your Honor please, we will stipulate that the 
body about which this inquest was held was the body -- 

THE COURT: You mean “autopsy performed. " 
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MR. DWYER: Autopsy performed. I have no personal knowledge 
myself as to whether this doctor actually did it or not. 

THE COURT: Will it be stipulated that someone identified the 
body as the body of Christine Smith to the attendants at the Morgue? 

MR. DWYER: Yes, Your Honor. 

THE COURT: And the attendants at the Morgue identified it as 
the body of Christine Smith, to the witness, and that the witness performed 
the autopsy on the body so identified to him. 

MR. DWYER: The last part I don't know about; he will have to 
testify to that. 

She was identified as Christine Smith. 

THE COURT: You can ask if he performed the autopsy on the body . 
that was identified to him by the attendants at the Morgue as the body of 
Christine Smith. 

MR. DWYER: Yes. 

MR. CASEY: I shall. 


BY MR. CASEY: 


Q. Was the body on which you performed the autopsy on this 
date identified to you as the body of Christine Smith? A. It was. 

Q. And was it identified to you by Robert Mitchell, the Morgue 
attendant? A. It was identified to me by Robert Mitchell, the Morgue 
attendant at the D. C. Morgue. 

MR. CASEY: Your Honor, I believe it has been stipulated that 
this body was identified to Robert Mitchell as the body of Christine Smith. 
MR. DWYER: That is correct, Your Honor. That is our stipula- 
tion. ; | 

THE COURT: Identified to whom? 

MR. CASEY: To Robert Mitchell. 

THE COURT: And who is Robert Mitchell? 

MR. CASEY: A Morgue attendant. 

THE COURT: And by whom was it identified to Robert Mitchell? 

MR. DWYER: Annabelle Yates and Elizabeth We a sister 
and cousin of the deceased. 
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MR. DWYER: Autopsy performed. I have no personal knowledge 
myself as to whether this doctor actually did it or not. | 

THE COURT: Will it be stipulated that someone identified the 
body as the body of Christine Smith to the attendants at the Morgue? 

MR. DWYER: Yes, Your Honor. : 

THE COURT: And the attendants at the Morgue identified it as 
the body of Christine Smith, to the witness, and that the witness performed 
the autopsy on the body so identified to him. 

MR. DWYER: The last part I don't know about; he will have to 
testify to that. 

She was identified as Christine Smith. 

THE COURT: You can ask if he performed the autopsy on the body 
that was identified to him by the attendants at the Morgue as the body of 
Christine Smith. 

MR. DWYER: Yes. 

MR. CASEY: I shall. 

BY MR. CASEY: 

Q. Was the body on which you performed the autopsy on this 
date identified to you as the body of Christine Smith? A. It was. 

Q. And was it identified to you by Robert Mitchell, the Morgue 
attendant? A. It was identified to me by Robert Mitchell, the Morgue 
attendant at the D. C. Morgue. 3 

MR. CASEY: Your Honor, I believe it has been stipulated that 
this body was identified to Robert Mitchell as the body of Christine Smith. 

MR. DWYER: That is correct, Your Honor. That is our stipula- 
tion. 

THE COURT: Identified to whom? 

MR. CASEY: To Robert Mitchell. 

THE COURT: And who is Robert Mitchell? 

MR. CASEY: A Morgue attendant. 

THE COURT: And by whom was it identified to Robert Mitchell? 

MR. DWYER: Annabelle Yates and Elizabeth Williams, a sister 


and cousin of the deceased. 
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THE COURT: Very well. I think that completes the chain. 

MR. DWYER: Thank you. 

BY MR. CASEY: 

Q. Would you tell us what your findings were? A. I performed 
an autopsy at the District Morgue on August 12th on the decedent identified 
to me by the name of Christine Smith. 

I performed this autopsy at 12:30 p.m. 

The decedent was a colored woman with the given age of 46. She 
weighed 215 pounds and was 5 feet 7 inches in height. 

She was clothed with a slip upon admission to the Morgue. 

On examination of this body I found that she had an incised wound, 
that is a wound that is produced by a sharp instrument, or an implement 
with a sharp edge, two and three-fourths inches long in the right frontal 
region at the hair line where I am pointing. This wound was gaping;half 
an inch was laid open. 

There was likewise an incised wound on the right side of the nose 
one inch long, extending over the cheek, the high part of the cheek bone 


here (indicating) a distance of two inches. This wound was gaping about 


the same amount. 

There was a superficial abrasion in the right armpit, the front 
part. 

There was 2 compound comminuted fracture of the right ankle 
with three holes in the ankle on the external surface. 

A compound comminuted fracture is a fracture where the bones 
are pulverized, or multiple fractured, and compound means with a 
communication to the outside surface of the skin. 

There was also a small wound on the palma surface of the left 
hand; two more wounds on the finger and a small cut on the palma surface 
of the right hand. 

On opening this body I found that this decedent had a very massive 
hemorrhage, a subdural hemorrhage; that is, a hemorrhage outside the 
brain, between the membranes of the brain and the skull, on the left 
side. 
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This was quite extensive and caused quite a bit of pressure and 
contortion on the brain. 

On opening the chest and examining the internal abdominal chest 
organs, I founda terminal rupture of her heart; by that I mean her 
heart had ruptured just before death and had filled the pace sac, 
that is the sac covering the heart, with blood. 

All the other abdominal chest organs were negative as s to any 
pathology noted. 

A specimen of blood was taken from this decedent. An analysis of 
the alcoholic content of the blood revealed == 

THE COURT: Doctor, look at counsel and then both the jury and 
the Court can hear you. 

THE WITNESS: I thought you wanted me to face the jury, Your 
Honor. 


THE COURT: Well, you are testifying to both the ae and the 


jury. 

Now, will you repeat what you said. 

THE WITNESS: A specimen of blood was taken ron this decedent. 
An analysis of the alcoholic content of the blood revealed . 15 alcohol, 
which indicated that this decedent had been imbibing in intoxicating bev- 
erages and was just reaching the stage of intoxication. 

The cause of death in this case was a cerebral hemorrhage, 
traumatic in character. 

BY MR. CASEY: 

Q. Doctor, how do you describe this subdural Remoeriage that 
was on the left side in relation to the injury which was found on the right 
side of the face? A. The force of the plow inflicted upon the right side 
caused movement of the brain, which force caused a rupture of the blood 
vessels. 

THE COURT: You are speaking in technical terms, Doctor. You 
must speak a little slower because it is difficult to follow all these tech- 
nical terms. 

I doubt if any juror has hada medical background; the Court cer- 
tainly hasn't. 
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THE WITNESS: The force of a blow exerted on the right side of 
the head caused a movement of the brain within the cranial cavity; such 
force forcing the brain on the left side of the skull causes a rupture of 
the blood vessel on that side. 

BY MR. CASEY: 

Q. Is there aterm for this? A. Yes, that is hemorrhage by 
contre-coup. 

THE COURT: What is the word? 

THE WITNESS: Contre-coup. 

THE COURT: That is a French term. 

THE WITNESS: Yes, sir. Shall I spell it? 

THE COURT: You might spell it for the reporter -- I am not taking 
it down. 

THE WITNESS: And you spell that c-o-n-t-r-e--Cc-0-U-p. 

BY MR. CASEY: 

Q. Doctor, would this type of hemorrhage occur from a person 
falling down and striking an object? A. No, sir. 

Q. This contre-coup. A. No, sir, it would not. Falling down 
and striking the head on the right side can produce a hemorrhage by con- 
tre-coup on the left side. 

THE COURT: Why do you anticipate on direct examination? 
Don't have your redirect examination in your direct examination. 

MR. CASEY: Thank you, sir. 

Will the Court indulge me just a moment ? 

THE COURT: Surely. Take whatever time you need. 

MR. CASEY: Will the Court indulge me a moment to confer 
with counsel? 

THE COURT: Surely. 

MR. CASEY: May we approach the bench at this time ? 

THE COURT: Yes, indeed. 

(At the bench. ) 

MR. CASEY: May it please the Court, the Government at this 
time intends to introduce these irons, these flat irons and to ask the 
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doctor if this type of iron could have caused the injury he indicated on 
the right side of the cheek bone. 

THE COURT: Well, you may proceed. 

MR. DWYER: Mr. Casey consulted with me about it, and I told 
him I was going to object to it. I think it is highly prejudicial in that 
he is pointing out two specific things that were found in this defendant's 
apartment. 

THE COURT: I don't like to rule ona question before it is asked. 
That is the usual practice. Of course, this is the kind of question that if 
it is asked and an objection to it were sustained, the very asking of it 

might create prejudice. 

MR. CASEY: That is why I approached the bench first, before 
asking it. 

THE COURT: Suppose you put the precise question on the record 
that you intend to ask the witness. 

MR. CASEY: It is conceded, I believe, that these flat-irons will 
be admitted in evidence as having been found in the defendant's apartment, 
with the deceased's blood on them. 

My question would be, showing him one of these flat-irons as the 
Government Exhibit, would this type of iron be such as would inflict the 
wound witch he described on the right side of the cheek. 

THE COURT: You mean "could it?" 

MR. CASEY: Yes. He described the instrument as a sharp type 
of instrument. 

THE COURT: I think it is very important to know just what your 
question is. I think you better state the question again very precisely, 
with a very precise wording and the very precise words you expect to 
use, because a good deal depends on the exact phraseology. 

I don't think you stated the question the way you antenced to state 
it. 

MR. CASEY: Showing you this Government Exhibit, a flat-iron, 

is this such an instrument as would cause the wound which you 


have so described as being on the right side, or on the right cheek bone 


of the deceased. 
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THE COURT: I don't know what you mean by "would cause." Do 
you mean "can cause?" 

MR. CASEY: Yes. 

THE COURT: Then do you want to modify your question? 

MR. CASEY: Yes, I will modify my question. 

Is this the type of instrument that can cause the wound, or could 


have caused the wound -- in the past tense -- that you described? 

MR. DWYER: I will object to that, Your Honor. 

THE COURT: On what ground? 

MR. DWYER: On the ground he is pointing up certain points of 
the evidence. The wounds could be caused by half a dozen different 
things, and he is pointing up two things, and there is no evidence, as I 
understand it, that he did use these things. 

THE COURT: Objection overruled. While of course it isn't suf- 
ficient for the Government to show that a particular circumstance might 
have been the cause of death, if that is all the evidence that there will be 
in this case I would direct a verdict of acquittal, but I am linking this 
question with. the testimony of the doctor to the effect that the wound was 

caused by a sharp instrument, and this question should be by way 
of illustrating or explaining that particular statement in the doctor's 
direct testimony: Is this that kind of instrument, and limiting the ques- 
tion to that purpose. I am going to allow it only for that limited purpose. 

MR. CASEY: Yes, Your Honor. 

MR. DWYER: Of course I will abide by Your Honor's ruling, but 
might I point this out. 

THE COURT: Surely. 

MR. DWYER: Would that not open the door for me to hold my 
pencil up to the doctor and say, Doctor, couldn't this have caused it? 

THE COURT: Yes, you may do that. 

MR. DWYER: It is a question of degree. 

THE COURT: Well, Iam allowing the question. 

MR. DWYER: Very well, I will go along with the question. 

THE COURT: After the doctor's testimony is over I think you 
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ought to pass these exhibits to the jury, the exhibits that have just been 


offered in evidence. 


MR. CASEY: Thank you, Your Honor. 

(In open court. ) 

THE COURT: You may proceed. 

MR. CASEY: With the Court's permission may I have these marked 


at Government Exhibits 4, 5, and 6? 


tion. 


THE DEPUTY CLERK: Government's Exhibit No. 4 for identifica- 


(An iron pipe was marked Government 
Exhibit No. 4 for identification. ) 


THE DEPUTY CLERK: Government Exhibit No. 5 for identification. 


(An electric iron was marked Govern- 
ment Exhibit No. 5 for identification. ) 


THE DEPUTY CLERK: Government Exhibit No. 6 for identification. 


(An electric iron was marked Govern- 
ment Exhibit No. 6 for identification. ) 


BY MR. CASEY: 
Q. Doctor, I show you this Government Exhibit No. ‘4 and ask you, 


sir, if this is the type of instrument that could have caused the wound on 
the right cheek bone which you have testified to? 


THE COURT: What is Government Exhibit No. 4? — 
MR. CASEY: An iron pipe, Your Honor, approximately five feet 


in length. 


THE COURT: I think the record should show what is the nature of 


the object you are showing the witness. 


MR. CASEY: Thank you, sir. 

A. You specifically asked me about the wound on the cheek? 
BY MR. CASEY: : 

Q. Yes, sir. A. The incised wound? 

Q. Yes. 

THE COURT: Just a moment. Are you referring to the fatal 


wound? There are several wounds. 


MR. CASEY: Yes, Your Honor. 
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THE COURT: Which wound are you referring to? 

MR. CASEY: The wound on the right cheek coming from the nose 
under the right eye? 

THE COURT: Is that the wound that brought about the cerebral 
hemorrhage ? 

Your testimony is that a cerebral hemorrhage was the cause of 
death. Is that correct? 

THE WITNESS: That is correct. 

THE COURT: And that was caused by an external wound. 

THE WITNESS: Yes, by a wound on the right side. 

THE COURT: And that is the wound that you testified must have 
been caused, in your opinion, by a sharp instrument; is that correct? 

THE WITNESS: Yes, sir, an instrument with a sharp edge, sir. 

THE COURT: An instrument with a sharp edge. 

I just wanted to clarify the record. 

BY MR. CASEY: 

Q. Iam asking if you can include that or exclude it. A. The 
wound you specifically asked me about, would No. 4 on the side of the 


face, I would say this implement would not cause it. 


Q. Directing your attention to the wound you described across 
the hairline, which was a gaping two-inch wide wound, showing you again 
Government Exhibit. No. 4, this iron pipe -- 

MR. DWYER: I am going to object to that question. 

THE COURT: The question has not been finished. 

You may proceed. 

MR. CASEY: Thank you. 

BY MR. CASEY: 

Q. Directing your attention to this Government Exhibit No. 4, 
is this the type of instrument that could have caused that wound? 

MR. DWYER: I object to that question. 

THE COURT: Objection overruled. 

A. This could have caused the wound on the right forehead. 

THE COURT: Just a moment. Was it the wound on the right 


31 


forehead that brought about the cerebral hemorrhage ? 
I think there has to be a chain of causation. There were several 


wounds, and I think it is immaterial what caused any of the wounds ex- 
cept those that in turn brought about the cerebral hemorrhage. 

BY MR. CASEY: 

Q. Can you relate, Doctor, the wound in the forehead to the cause 
of death? A. Yes, sir. I think the wound in the forehead, at the side 
of the head, was the wound that caused the cerebral hemorrhage. 

THE COURT: Then I am laboring under a misunderstanding and I 
want to clarify the misunderstanding. 

I was under the impression that a moment ago you testified that 
the cerebral hemorrhage was caused by the wound on the side of the face, 
or did I misunderstand you? 

THE WITNESS: Sir, I have never testified that the cunt -- 

THE COURT: Just now, just a couple of minutes ago. 

THE WITNESS: No, sir, I answered his question that I did not 
think this would cause the wound on the side of the face. 

THE COURT: Which wound caused the cerebral hemorrhage ? 

THE WITNESS: I can't draw a line of distinction. The wounds 
are all located in an area of about four or five inches. 

THE COURT: Will counsel come to the bench? 

(At the bench. ) 

THE COURT: You are wasting a lot of time. Have you conferred 
with your witness? 

MR. CASEY: Yes, I have, Your Honor. 

It was my understanding that all the wounds over here caused 
the death, not any individual single blow. 

THE COURT: Does he know the questions you are going to ask him? 

MR. CASEY: Yes. 

THE COURT: He seems to be bewildered, and I thought perhaps 
you had not conferred with him. 

MR. CASEY: Oh, I have conferred with him. I may have gotten 
him out of line by the questions I asked. 
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THE COURT: Suppose you ask the questions along the line you 
conferred with him, because he acted like he was surprised with these 
questions, and if he was I was going to say you ought to interview your 
witnesses. 

MR. CASEY: Very well, Your Honor. 

(In open court. ) 

MR. CASEY: May I withdraw this exhibit at this time, Your Honor? 

BY MR. CASEY: 

Q. I show you what has been marked Government Exhibit No. 6, 
Doctor, an electric flat-iron, and ask you, sir, could this exhibit have 
caused the injury which you have described in the right cheek bone? A. 

It could have, sir. 

MR. CASEY: I have no further questions. Your witness. 

THE COURT: Any cross-examination? 

MR. DWYER: Yes, Your Honor. 

CROSS-EXAMINATION 

BY MR. DWYER: 

Q. Doctor, at the time of your autopsy did you notice any other 
broken bones besides the ankle? A. None other than the malar bone that 
I have described here on the right side of the cheek. 

Q. I believe you testified that was from the nose on up, is that 
correct? A. That wasoneinch across the nose and two inches across 
the cheek, that is, the high part of the cheek bone, sir. 

Q. Can you say which one of the two wounds caused death? A. I 
cannot put my finger on any one wound, or any one of the wounds I have 
described on the side of the face causing the death. The wound on the 
leg did not cause death. 

Q. In other words there were two wounds that you feel did cause 


death either together or separately. A. That is correct. 

That is, the wound in the forehead and the wound in the cheek bone. 
A. Icannot draw a line of distinction between the two. I think they are 
both contributory. 

Q. Incidentally, the wound on the hairline, which side of the head 


33 


was it on? On the right or left, sir? A. It was on the right side. 

Q. And it was on the left side of her brain that there was the 
subdural hemorrhage, is that correct? A. The left side, yes, sir. 

Q. Can you give us an opinion, Doctor, as to how long a person 
would live after such a blow or such a wound? A. Death may be instan- 
taneous and death may not occur for one or two hours after the infliction 
of the wound. 

It depends upon the rapidity of the hemorrhage and the general 
condition of the recipient; by that I mean her blood's condttion, and other 
things. 

Q. Directing your attention to Government Exhibit No. 6, which 
you say could have caused the wound on the face, what reason do you have 
for making that statement, sir? A. Because the wound across the face 
was a wound that was produced by an instrument with a sharp cutting 
edge. 


THE COURT: I suggest that you keep those exhibits on the blotter 


so as not to scratch the table. 

MR. DWYER: Very well, Your Honor. 

BY MR. DWYER: 

Q. Iam going to show you one of these court table signs marked 
"No Smoking." 

In the event, Doctor, that this was the broken pence arm of a 
chair, and a woman weighing 215 pounds fell on it, wouldn't that make 
the same kind of a wound? A. Fell on the sharp edge of it? 

Q. Yes, sir; that is, a triangular piece of wood. A. And you 
mean to fall along the sharp edge of the whole? : 

Q. Yes, sir, ontop ofit. A. It would not: make all the wounds 
at one time. There would have to be more than one fall. 

Q. Iam directing my attention specifically to the wound which 
you say could have been caused by Government Exhibit No. '6, and Ias- 
sume that would be the wound on the cheek bone, wasn't that the fact? 
A. Yes, sir. 

Q. You don't say that Government Exhibit No. 6 could have 
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caused the head wound, do you? A. I didn't say No. 6 couldn't cause it 
either, sir. I wasn't asked that question. 

Q. Let's direct our attention to the cheek bone wound. That 
wound, you say you believe could have been caused by Government Ex- 
hibit No. 6? A. Yes, sir. 

Q. Iam asking you if that same wound, sir, could have been 
caused by a woman weighing 215 pounds falling on that triangular piece 
of wood, on the arm of a sofa? A. My answer would be that it would be 
possible but not probable. My reason for saying that is that there is a 
dent between the nose and the cheek and the cheek bone, but the wound 
that I found was a continuous wound that followed through that space. 

Q. Iask you to watch me as I set this piece of wood vertically 
on the table as it would be on the upright of an arm of a chair, and ask 
you if the three sharp edges are not ontop. A. You mean up at the top? 

Q. Yes. A. Yes. 

Q. Would not those three sharp edges make a continuous wound 


if one fell on top of them? A. To fall right on top of that ? 
Q. Yes. A. It would conform to the shape of the top of the wood. 
MR. DWYER: No further questions, Your Honor. 
REDIRECT EXAMINATION 
BY MR. CASEY: 
Q. Doctor, were these wounds such as would be caused by a 


person falling down? 

MR. DWYER: Iam going to object to that, Your Honor. 

THE COURT: Objection overruled. 

A. The wounds were not typical of a wound from a person falling 
down. 

BY MR. CASEY: 

Q. Doctor, this contre-coup type of injury that you described, 
the hemorrhage appearing on the one side after the blow is on the other 
side, does that occur, sir, from a body falling down and striking an ob- 
ject, or an object striking a stationary body? A. It is caused by a moving 
force striking a moving force. 
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Q. The two of them coming at each other? A. That is right. 

Q. Doctor, in the event of a person falling down and striking 
an arm of a chair which would be two and a half or three feet off the 
ground, at what height, sir, would blood gush out of that wound, with 
how much pressure? A. That is a very hard thing to say because of 
the fact -- 

THE COURT: You know you are reopening your direct examin- 
ation, since that is not in response to anything brought out on cross- 
examination. I will let you reopen it if you have overlooked something, 
but I wish counsel would exhaust their direct and confine themselves 

to redirect examination. I am very insistent on that in all cases, 
because otherwise we get the trial outside the proper channels. 

MR. CASEY: If Iam going over my redirect examination may I 
reopen it at this time? 

THE COURT: Yes, but in the future please exhaust your direct 
examination before you close it. 

MR. CASEY: Yes, Your Honor. 

BY MR. CASEY: 

Q. Can you answer my question as to how far this blood would 
spurt up? A. That is hard to answer because blood will spurt anywhere 


from two to three feet if an artery is cut. Ifa vein is cut it will just ooze. 
That also depends upon the physical condition of the individual. 
Q. Were the arteries cut in the face? A. The = artery 

was not cut. 


Q. Doctor, if a moving object comes against the face and strikes 
it does that cause the blood to splatter? A. My answer would be the 
same. Of course, it would spurt, and it would all depend upon the gen- 
eral condition of the recipient and the amount of damage done to the 
blood vessels. : 

MR. CASEY: I have no further questions. 

RECROSS-EXAMINATION 
BY MR. DWYER: 
Q. Doctor, you say these types of injuries would be caused by 
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a moving force meeting a moving force. 

Let me ask you this, Doctor, with respect to forces of impact, 
isn’t it a fact that you can develop the same force of impact by one moving 
body against a stationary object as you can by two bodies moving together ? 

Do you understand my question, sir? A. I understand I think 
partially. You mean if two forces come together at the point of impact 
would be as great or you can make them as great as one force coming 
against a stationary object ? 

Q. Yes, sir. A. Well, of course the moving force would have to 
be greater. If there are two forces moving in opposite directions those 
two forces come together, the force of contact is going to be greater than 
one moving force coming against a stationary force. 

Q. Two one hundred-pound men running into each other would 
not develop as much force as a 215 pound women falling from the height of 
ten feet? A. That is not the same. You said couldn't you do it with the 
same force? 

Q. No, you misunderstood my question. 

I asked you if you could develop as much force. A. You can by 
bringing a greater force to bear on one of them. 

Q. With this particular case, with respect to the wound on the 
cheek bone, in which I gave you the illustration of a 215-pound woman 
falling upon a vertical piece of wood, say a distance of three feet, you 
mean you couldn't develop enough force to inflict the injury? A. On the 
face? 

Q. Yes, sir. A. Sure, you could. 

BY THE COURT: 

Q. Would that kind of injury so originating be likely to cause a 
cerebral hemorrhage? A. No, sir. The cerebral hemorrhage, the 


hemorrhage by contre-coup, is caused by a force directed upon a force 


as a recipient. 

I am trying to differentiate, if the individual fell and struck a 
stationary object you have got your force directed at one place, that is, 
at your point of contact. There is where your damage is going to be. 
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There is where your brain hemorrhage is going to be. But if both forces 


are moving and come together you can get damage by contre-coup on the 
opposite side. 

Q. Let me ask you this; in order to clarify my own thinking. 

Do I correctly infer from your testimony that a contre-coup hem- 
orrhage can be caused only by two moving forces coming together, and 
cannot be caused by a moving force striking an immovable object? A. 
No, sir, I say that it is possible, but usually the contre-coup hemorrhage 
is caused by the two forces coming together, movable forces, whereas 
the direct is caused by a movable : force coming together with a stationary 
force. 

Q. May I ask you once more -- of course we are all laboring under 
the disadvantage of not having the technical background that you have, 
Doctor -- I would like to have you explain once more -- you have explained 
it to me once but I didn't quite comprehend it -- what is a hemorrhage 
contre-coup? A. A hemorrhage contre-coup is a hemorrhage that is 
inflicted on the opposite side to the side of the site of the injury. 

THE COURT: Oh, I see. 

THE WITNESS: As an explanation, why I say "contre-coup" in 
this case, there is absolutely no damage done externally on the left side 
of the head of this decedent. There is damage done on the right side of 
the head. Therefore the exciting cause is the damage done on the right 
side, with the injury to the brain sustained on the left side. 

The brain is a ballottement object moving within the skull. The 
force directed on this side forcing the brain against the opposite side 
caused a ruptured blood vessel which caused the hemorrhage on that 
side. : 

BY THE COURT: 

Q. Because this is a hemorrhage on the opposite side, on the 
side opposite to that where the external injury is, you draw the inference, 
do you, that the probability is that the injury was caused by a movable 
force striking another movable force instead of a movable force striking 
an immovable object; is that right? A. That's right; that is it. 
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BY MR. DWYER: 

Q. But it could be the other way, isn't thattrue, sir? A. You 
are getting beyond the realm of probability. Anything may be possible, 
but that is the rule. 

Q. The brain itself moves around, does it not? The brain can 
move around. A. Yes, sir, there is a certain space in there. 

Q. In the event a person was falling and moved his head violently 
to the other side, wouldn't there be a tendency of the brain to go the 
opposite direction? A. Well, even if the brain went to the opposite di- 
rection the brain doesn't turn around in the skull. 

Q. No, sir; but assuming it went in the opposite direction and 
then the blow coming, wouldn't that throw the brain hard against the wall? 
A. Well, I don't quite follow what you have reference to -- meaning the 
brain turning around? 

Q. No, sir. A. Take your head and just describe to me what 
you mean and I will try to answer you. 

Q. Iam talking about inside the head, the brain has some freedom 
to move around, has it not? A. Yes, it hasa certain amount of space. 

Q. In other words, when you jerk your head from one side to the 
other your brain can move back and forth. A. Yes. 

Q. In the event a person pushed his head to one side, say to the 


left, would that by the loss of gravity cause the brain itself to move to the 
right? A. Yes, instantly. 
Q. In the event a person were falling onthis spiked object and 


were attempting to move the head immediately before the impact, and 
then hit it, wouldn't you get the same effect as you would from being 
struck? A. No. 

Q. You wouldn't? A. No, sir. 

Q. Let me ask you this: A blow to the hairline, you have seen 
similar wounds like that, have you not, Doctor? A. Yes, sir. 

Q. And you haven't seen many of them that were caused by or- 
dinary falls? A. Falls? 

Q. Yes, sir. A. Yes, because the fact is I have seen various 
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bodies where they have fallen on clean ground and found them where they 
fell on rubbish, and things like that. 

Q. In the event the deceased fell on the front steps and struck 
her head against the lip of the step, wouldn't you get a similar wound ? 
A. You would get a lacerated wound. 

MR. DWYER: That is all. 

REDIRECT EXAMINATION 

BY MR. CASEY: 

Q. Would you get similar brain damage, Doctor, if 5 you fell on 
the step? A. It would be my opinion you wouldn't get a hemorrhage 
from contre-coup, falling on the step because your damage would be 
done at the site of the wound. 

MR. CASEY: Thank you; that is all. 

MR. DWYER: I have nothering further. 

MR. CASEY: May the doctor be excused? 

MR. DWYER: No objection. 

THE COURT: The doctor may be excused. 

(Witness excused. ) 

MR. CASEY: Call Dr. Fox. 

Thereupon 

DR. KIRK J. FOX 
was called as a witness by the United States and being first auly sworn 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. CASEY: 

Q. You are Dr. Kirk J. Fox, attached to the staff of Emergency 
Hospital in the District of Columbia, is that correct? A. Yes, sir. 

Q. Are you a physician? A . Yes, sir. 

Q. A doctor of medicine? A. Yes, sir. 

MR. DWYER: We will stipulate that, Your Honor. 

THE COURT: Very well. Thank you. 

BY MR. CASEY: 
Q. Directing your attention, Doctor, to August 12, “1958, on that 
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date did you have occasion, sir, to go to the premises 1006 26th Street, 
Northwest, in the District of Columbia? A. Yes, sir. 

Q. And did you go there in response to an ambulance call? A. 
Yes, sir. 

Q. Were you traveling on the ambulance at that time? A. Yes, 
sir. 

Q. Will youtell us, sir, what occurred at the time you reached 
this address? A. We entered the house -- 

THE COURT: You will have to speak louder because there are a 
number of jurors and the Court and counsel who have to hear everything 
you say. 

A. (continuing) We entered the house at the above address on 
26th Street, and when we crossed the hall we saw a few spots of old red 
blood on the floor. 

We went through the hall and turned to the left and entered a room. 

In this room in the middle of the room there was a bed with the 


foot end of this bed, and a colored woman, I later found out was Mrs. 


Smith, was lying on her back and she was apparently dead. 

In the background of this room behind the bed -- 

THE COURT: Mr. Casey, I presume you are just calling this 
witness to establish the fact that he pronounced the person dead? 

MR. CASEY: No, for further factual information, Your Honor, 
as to what occurred at the time he arrived on the scene. 

THE COURT: Very well. 

BY MR. CASEY: 

Q. Will you continue, Doctor? A. In the background a man was 
standing. Later on I found out it was Mr. Smith. 

Q. Do you see him present in the court room, sir? If so, will 
you identify him? A. Yes, sir, he is over there. 

Q. Which one is it? A. The colored man. 

MR. CASEY: May the record show the witness identified the 
defendant ? 

THE COURT: The record may so show. 


MR. CASEY: Thank you. 

BY MR. CASEY: 

Q. Will you continue with what you saw when you went in, Doc- 
tor? A. AsIsaid, Mrs. Smith was apparently dead. She was lying 
on her back, her head slightly turned to the left. I think one arm was 
under the food end of the bed. Her legs were crossed. 


She was wearing a slip which was stained with blood. She was 


lying in blood and apparently water. 

My first impression when I entered the room was, this is nota 
normal death that we are used to seeing when we arrive at the scene, 
because I saw no police -- : 

MR. DWYER: I object to that. 

THE COURT: Suppose you don't tell us your me ntal operations. 
Justtell us what you saw and what you heard and what you did. 

A. The first thing I did was to ask the ambulance driver, which 
walked behind me, to go immediately to the ambulance and call the po- 
lice, which he did. 

I entered the room. 

THE COURT: I suggest you proceed by question and answer to 
elicit the specific information that you desire to get from this witness. 

MR. CASEY: Thank you, sir. . 

BY MR. CASEY: 

Q. Will you describe the condition of the woman's face at the 
time you saw her, Doctor? A. There were two big lacerations; the 
one a little to the left from the middle of the forehead going up to the 
hairline was large, about a two to three inch long laceration. Another 
laceration on the right side of her nose, extending from her nose into 
her cheek was considerably deeper. | 

She had so-called hematoma around her eyes and she was bleed- 
ing, I think, out of her right ear. 

She had minor injuries to her extremities, but everything was 
covered with blood, and it wasn't important and I didn't move the body 
around becauseI wanted to wait for the police. 


42 

Then she had an injury to her right foot, which was covered by 
the other foot, across. 

Q. What portion of the body do you say was covered with blood? 
A. At least the upper two thirds. But it was not all blood; it was diluted 
by water apparently. And later on the defendant told me he used water to 
wake her up. 

Q. Doctor, did you see any blood anywhere else in that room? 
A. Yes, there was blood on the bed, and on the bed was sone old 
clothes that were stained with blood. And there was blood on the right 
side from the entrance to the radiator and the bench on this side; there 
was blood on the floor, and I think there was some blood even on the wall, 
but I didn’t see this in the first moments. We had to wait about 20 minutes 
and I looked around and saw it. 

Q. During that time did you have a conversation with the defend- 
ant, Daniel Smith? A. Almost imme diately when I entered the room. 

Q. Will you tell us what if anything he said? A. He said, "That's 
my wife, and she fell." 

I didn't ask him what happened but he continued to tell me. 

I did the necessary examination to find out if she was dead. He 
continued to tell me that she fell on different places in the same room. 

Q. Did he show you these places? A. He made different motions 
and said, "Over there" and "Over there." 

There was not too much room really because the bed was in the 
middle and the most place was on this side of the door. 

Q. Doctor, did you look at the defendant? Can you describe how 


he appeared? A. The defendant appeared to me completely normal. He 


was very calm; didn't show any emotional abnormality, and he was so at 
the time I was at the scene about 40 minutes. 

Q. Did you see any injuries on the defendant? A. Yes. At that 
time he wore a so-called T-shirt -- 

THE COURT: What is the relevancy of that ? 

MR. DWYER: I won't object to it, Your Honor. 

MR. CASEY: I believe the defense counsel in his opening state- 
ment, Your Honor, indicated that the defendant had a boil wound from 
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boiling water. 

THE COURT: Then I will allow you to ask the question specifical- 
ly directed to that one thing. 

BY MR. CASEY: 

Q. Did you notice the extent of any injury on the defendants 
arm and shoulder? A. Yes, sir, he was wearing a Tshirt pnd so his 
shoulders were free. 

Q. When you say a T-shirt don't you mean something tha had 
sleeves that come down on the arm but without sleeves? A. If there 
were sleeves they were very short. I think he had no sleeves. 

Q. What did you see? A. There was an old healing burn injury 
on his right anterior part of his axilla, this area (indicating) -- 

THE COURT: Suppose you tell us in non-technical language what 
that is. A. That is the burn, from my impression, well healing, maybe 
five to eight days old, what we call second degree. 

BY THE COURT: 

Q. Where? A. Onthe anterior part of his right axilla. 

THE COURY: Suppose you use non-technical language so that we 
may understand you. A. On his right shoulder and the upper part of his 
upper arm extending a little to his chest side too. : 

BY MR. CASEY: 

Q. Did it appear to impede him in any way, Doctor? 

MR. DWYER: I will object to that as calling for a conclusion. 

THE COURT: Objection sustained. ! 

BY MR. CASEY: 

Q. Did he make any complaint to you, Doctor, abait this burn? 
A. No. 


Q. Did you have any conversation with the defendant, sir, concern- 
ing any money? A. I didn't ask him put after a few minutes he continued 
to tell that she fell around in the room and he mentioned that she took 


some money from his purse when he was asleep, apparently on the pre- 
vious night. He mentioned some amount, more than a hundred dollars; 
about a hundred dollars. 
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Q. Did he say what connection this money had with his wife's 
condition? A. I don't think he told it to me. I think it was mentioned. 

Q. Did you hear him say? A. Yes. It was mentioned when the 
policemen asked him what happened. 

Q. What did you hear him say? A. I think he gave this as a 
cause for the troubles or the -- 

MR. DWYER: Iam going to object to the conclusion. 

THE COURT: Objection sustained. 

BY MR. CASEY: 

Q. As best you can recall, Doctor -- 

THE COURT: If the conversation was with the police officer 
why don't you have the police officer testify? 

MR. CASEY:: All right, Your Honor. 

Will the Court indulge me a moment? 

THE COURT: Surely; take whatever time you need. 

MR. CASEY: I have no further questions of the witness. 

THE COURT: Did this witness pronounce the deceased dead? 

MR. CASEY: I might inquire, Your Honor. 

THE COURT: Aren't you going to bring that out? 

MR. CASEY: Thank you, Your Honor. 

BY MR. CASEY: 

Q. At the time you arrived there, sir, did you pronounce this 
deceased dead? A. Shortly after I pronounced her dead, I think at 9:20. 

THE COURT: At 9:20? 

THE WITNESS: At 9:20. 

BY THE COURT: 

Q. Could you tell how long she had been dead? A. I wasn't 


Q. I beg your pardon? A. I wasn't asked for it. 

Q. And the Court is asking you now. A. Excuse me. 

Q. Could you tell how long she had been dead? A. I think she 
was dead at least three quarters of an hour to an hour. 

THE COURT: Very well. 
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MR. CASEY: I have no further questions. 
CROSS-EXAMINATION 

BY MR. DWYER: 

Q. Doctor, when you received the call did you go to this address? 
A. I did. ; 

Q. And did you receive that call personally or were you present on 
the ambulance when it was received? A. No, the technical thing is so 
we are called from a dispatcher. The dispatcher dispatches: all calls 
to different ambulances in town, and this is our district, Northwest. 

An so the nurse in the emergency room of the Emergency Hospi- 
tal is getting the call from the dispatcher and we are present in the 

emergency room, and so is the driver. We take the call, likewise the 
slip with the address; we take the slip, enter the ambulance, and drive 
away. : 

Q. So you had no idea when you left the hospital what you were 
going for? A. Not at all. 

Q. At the time you arrived on the scene do you recall approxi- 
-mately what time that was? A. I think it was a few minutes after nine 
o'clock in the morning. 

Q. Didthe defendant meet you at the door? A. No, sir. 

Q. Where did you first see the defendant? A. As I described 
when I entered the room he was in the background of the room where some 
curtain was in connection to the next room. 

Q. Who opened the front door of the house? A. The front door 
was open. 

Q. And the door to the apartment was open also? A. Yes, 8 

Q. And you just walked right in? A. Yes. I think it was open 
like this (indicating. ) | 

Q. Where did you know where to go? How did you now where to 
go? A. There is a door on the left side when you enter the hall. This 

door was locked, so there was no other possibility ' than to go ahead 


and you automatically come to the left. 
Q. You could have gone upstairs, couldn't you? Wasn't there a 
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stairway? A. It is possible. 

Q. But you didn't do that? A. No, we didn't. 

Q. After you first arrived approximately how long a period of 
time was it when you determined the deceased was dead? A. I would say 
at least 45 minutes to one hour at least. -- 

Q. Iam afraid you don't understand my question, sir. 

After you arrived, how long did it take you to determine that the 
deceased was actually in fact dead? A. My first impression was this 
person was dead, but it took me about two minutes to check the vital 
signs which were not present as to feeling the pulse, to listen to the heart, 
and to check the pupils for action. 

Q. Immediately upon entering the house you went to the body; 
right? A. Yes. 

Q. And it was when you were examining the body the defendant 
started to tell you what had happened. A. Yes. 

Q. You weren't interested then because the person was dead; 
isn't that a fact? A. Interestechin:what? :In his description? 

Q. What happened; why she was lying there. A. I was interested. 
I had the impression this is not a normal death. 

Q. But you say you didn't ask him any questions; you just let him 
do the talking. A. Yes. It is not my job to ask the people any questions. 
We only ask questions in regard to the condition of the patient. 

Q. That was all you were interested in at that time, is that right, 
sir? A. Inthe first moments, yes. 

Q. Did you later become interested in something else? A. I was 
immediately interested to get the police to the place. 

Q. After that were you interested in anything on the premises? 
A. I had to wait for the police and so I had time, because I couldn't help 
Mrs. Smith any more, and so I listened to the conversation and to the 
story he gave spontaneously. 

Q. Did you do any checking on your own as a matter of curiosity? 
A. On the body? 

Q. No; onthe premises. A. No. We walked around in the room. 


47 

Q. No; you, sir, did you do any checking on your own on the 
premises? A. Not before the police arrived. 

Q. After the police arrived did you do any checking then? Did 
you? A. I looked around with the policeman and looked around the room 
and went to the other room where we stayed a while because the floor 
was very dirty in this place and we were waiting for the Homicide men. 

Q. Did you look around the apartment with a view of determin- 
ing the truth or falsity of the defendant's story to you? A. The story -- 

Q. Did you? Did you or did you not? A. Oh, yes, I did. 

Q. In other words, you were trying to determine whether his 


story was right, isn't that a fact, sir? A. Yes, sir. I think every- 


body would to this automatically. 

Q. But this was not in connection with your aaicet cals was just 
in connection with your every-day life? A. Not at all. 

Q. In pursuance to that did you find a broken sofa? | 

THE COURT: A broken what? 

MR. DWYER: A broken sofa, s-o-f-a. 

A. Yes. On the right side from the door was a emgil wooden, 

I would say, bench, which was broken. The right arm I think closer 
to the radiator, that was broken. 

THE COURT: Gentlemen, can't we save time by both of you en- 
tering into a stipulation as to just what were the contents of that room 
and where the contents were, instead of having to draw it out of witnesses ? 

MR. DWYER: I think we can. | 

* * * 

THE COURT: You may proceed. 

MR. DWYER: Thank you, Your Honor. 

BY MR. DWYER: 

Q. Now, Doctor, at the time of this examination of the deceased, 
aside from the wound in her head, the right-hand side of her forehead, 
about the hair line, and the wound on her cheek, did you find any other 
bruises or cuts? A. There were small, I would say, scratches, abra- 
sions or small lacerations on the right hand, and I think on the left hand 
also. 
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Q. Were there any other bruises on her face? A. The face 
was covered with blood, very distinctly, very marked with the hemotomas, 
the bleedings, around both eyes. 

Q. But were there any other wounds or abrasions or contusions, 
pruises to her face aside from these two injuries which you noticed, to 
wit, the incised wound on her hair line, andthe cheek? A. I would not 
say so. 

MR. DWYER: If your Honor please, Mr. Casey and I have dis- 
cussed at intermission the possibility of a stipulation to some testi- 


mony. I think it could save time. 
I believe we have stipulated that the defendant told the doctor the 
same relationship of events that is going to be shown to the Court in the 


statement to the police, and rather than go over it again with the 
doctor, Mr. Casey has consented and stipulated to that. 
MR. CASEY: The Government will so stipulate. 
MR. DWYER: I have no other questions. 
MR. CASEY: I have no further questions. May the doctor be 
excused at this time? 
THE COURT: The Doctor may be excused. 
(The witness left the stand. ) 
* * * * * 
(Government's Exhibits 3-A through 3-P, inclusive, 
were handed toJuror No. 7.) 
* * * * 
HARRISON MASON 
having been previously sworn, resumed the witness stand and testified 
further as follows: 
CROSS EXAMINATION (Resumed) 
BY MR. DWYER: 
Q. Allright, sir. You have been previously sworn? A. Yes, 
sir. 
Q. Now at the time on August 12th, 1955, when you returned you 
are sure it was about 4 o'clock in the morning or 4:30? A. In between. 
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I don't know exact. 

Q. In between those hours, is that correct, sir? A. Yes. 

Q. You came in and sat on the bed; then you went to sleep? A. 
No, sir. 
Q. You didn't go to sleep? A. Isat on the sofa. I didn't sit on 
the bed. 

Q. Then what did you do at 4o'clock? A. Isat there I imagine 
approximately an hour before Christine, my daughter, got up, and I told 
her I was waiting for a call from the hospital and she said me and the 
daughter sit on the sofa and watch and you can lay across the bed and 
rest yourself. 2 

Q. I don't want to know what people said, just what you did and they 
did. That was about an hour after you got in? A. That is right. 

Q. That would be about 5:30? A. I couldn't say exactly. I didn't 
have a clock. 

Q. Then you laid down on the bed here? A. Yes. 

Q. Was anybody in the bed with you? A. My two sons. 

Q. What happened to Christine and your daughter at that time? 

A. They were still sitting on the sofa. 

Q. By the front here, is that correct? A. Yes. 


Q. Then when you were awakened, about what time, sir, by 
a knock on the door? A. It was around between 6 and 7. I don't know 


exactly what it was. 

Q@. 6and 7 inthe morning? A. Yes. 

Q. That would mean that Christine was there, the deceased, from 
4-30 till about 7 o'clock when Smith came in? A. I don't know exactly 
the time. It was in between that anyhow. It was close to it. 

Q. When you first came home you saw Smith get out of his car, 
get out of the cab? A. No. When I was sitting on the sofa about 15 or 20 
minutes later I seen him come. : 

Q. That would be about a quarter to 5? A. In between, close to 
it. | 

Q. Are you sure about everything you just told me? A. Yes. 
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Q. Did you'ever make a statement to the contrary, sir, to what 
you just told me? A. Not to my memory. 

Q. Would your recollection have been better on August 16th, four 
days after she died, than it is today? A. You say, would it be better? 

Q. Yes, sir. Would you be better able to remember what happened 
on August 12th, back in August, on August 16th than you would today? A. I 
tell you under the circumstances I think today would be better than it was 
then. 

Q. In other words, you think you could remember today better 
than then? A. Yes, because I was all worried and upset. 

Q. Do you remember making any conflicting statements at that 
time, August 16th? 

THE COURT: I don't think that is in an appropriate form. You 
have a right to ask him whether on such-and-such an occasion you made 
a statement so-and-so. 

MR. DWYER: I will rephrase it. 

BY MR. DWYER: 

Q. Didn't you tell the Coroner and the Coroner's jury that 


Christine, the deceased, was only there about 20 minutes after you got 


there? A. No, sir; I don't remember it. 

Q. You did testify before the Coroner's Jury under oath on 
August 16th, 1955, did you not, sir? A. That is right. 

Q. Iam going to read to yu now a question that was asked to 
you and read your answer, and see if that refreshes your recollection. 

Isn’t it a fact that at the Coroner's Inquest the Coroner asked you 
this: 

"Question: After you got back, how long did she remain in your 

apartment?" 

Referring to Christine, the deceased. And your answer was: 

"Answer: About 20 minutes." 

Then the question by the Coroner: 

"Question: Who came after her?" 

And your answer: 
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"Answer: Her husband." 

Did you make that statement under oath, sir, to the Coroner at 
the inquest on August 16th? A. Well, like I say, I could have because 
the matter of time had lost, all matter to it, because I had been up four 
days and four nights. Whether it was 20 minutes or three na -- many 
times I was unconscious. 

Q. Allright, sir. At that inquest you didn't tell the Coroner you 
didn't remember anything, did you? A. He didn't ask me. 

Q. You gave him a definite answer though, didn't you? A. Itold 
him I imagine between twenty and a half hour. 

THE COURT: Justa moment. You have a right to confront him 
with any contradictory answers, not beyond that. 

MR. DWYER: Very well. Would Your Honor indulge me one 
moment ? : 

THE COURT: Surely. Take whatever time you need. 

MR. DWYER: Thank you, Your Honor. 

BY MR. DWYER: 

Q. When you got up, sir, did your daughter and Christine get up 
also? A. They wasn't down. They were sitting on the sofa. 

Q. They were awake? A. Yes. 

Q. And you heard the knock on the door and you got up and 
opened the door? A. I didn't say they were awoke, but they were setting 
on the sofa; whether they were asleep I wouldn't know. They were on the 
sofa. 

Q. When you woke up with that knock on the door, did you see 
them sitting there or lying down on the sofa? A. That's another ques- 
tion I couldn't answer truthfully because -- 

Q. Did you open the door or did they open the door? A. Iopened 
it. 


Q. There are two doors, are there not, sir, one door to the front 
room and the front door? A. That is correct. 


Q. Did you open both doors? A. One was already open, from 
the hallway into the room. 
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Q. That was open? A. Yes. 

Q. And you walked through there and opened this door, is that 
correct, sir? A. I opened the front door. The other door was already 
open. 

Q. Tell us exactly what happened. Who came in first, and what 
was said when that front door was opened? A. When this front door 

opened George Owens came in first. At least, he was in the 


lead to start off. He was in front when the door was first opened, but 


Daniel pushed him to one side and passed him. He came in first after 
he got inside the hallway. He was the first one inside the room. 

Q. Allright. What did he say as he walked into the room? A. 
He said, "Hicks, is my wife here?” I said, yes. He said, "She took 
my money." 

Q. Allright. You were back inside the room at this time, 
weren't you? A. We was all in the room at that time. 

Q. Did you see any bottles around at that time? A. Not at the 
present time I didn't. 

Q. You didn't see any? A. None at that moment. 

Q. Then what happened? A. He told Christine, he said, "You 
taken my money." She said, "No, I don't."' He said, "Okay, let's go." 
She said, "Okay, I will come with you. Let me get my shoes." 

He said, "Where you are going you won't need shoes." 

Q. Haven't you forgotten something? A. He said so many 
things. I can't remember everything. 

Q. Didn't you testify this morning before he said, "Where you 
are going you won't need shoes, " when he entered the room he said, 

"T am going to kill you"? A. I don't remember him saying that. 

Q. Didn't you testify to that this morning? A. I don't remem~- 
ber saying that. 

Q. You don't remember saying it this morning? A. No, sir. 

Q. When he entered the room did he say, "I am going to kill 
you"? A. He said that when he was pushing her out the door. 

Q. When he was pushing her out? A. Yes. 
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Q. That was the first time he said, "Iam going to kill you'’? 

A. He might have said it before. I can't remember everything that 
happened in the room. I was upset. 

Q. The first time he said something about killing her was when 
he was pushing her out of the door, is that right, sir? A. After he 
said, Where you are going you won't need no shoes, " he said, "Iam 
going to kill you." 

He was getting ready to push the door from the room to the hall- 
way. 

Q. At this time were your two sons still here and the daughter 
here? A. My daughter was sitting on the sofa crying. One was on the 
bed. | 

Q. Where did Owens go that came in with Smith? A. Thatis a 
question I can't answer. I was so confused, I didn't watch which way he 
went. 

@. Did you and Smith walk in side by side? A. No, sir. I 
opened the door and walked back inside the room. 

Q. ‘You opened the door and walked into the room first? A. Yes, 


sir. 


Q. Then Smith and Owens walked in after? A. He was trying 


to pass Owens, but Smith was the first one in the room. 

Q. So Owens did get into the room, didn't he? A. Oh, yes. 

Q. What did Smith do after he entered your room? A. He ran 
to the sofa where Christine was setting. He said, "Where is my cael 

She said, "I haven't got your money, Daniel, but I will find it. 

Then he reached down, he said, "Let's get out of here." 

Q. Let's not go so far. 

THE COURT: Just a minute. Let him finish his answer. 

THE WITNESS: She was setting on the sofa. He reached down 
and snatched her by the dress, whatever she had on and said, "Come 
on here, let's go." 

Then he reached down by the side of the arm of the davenport, 
between the davenport and the window on the lefthand side of the window, 
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by the arm of the chair, and picked up a bottle. 

BY MR. DWYER: 

Q. Was that the first time you had seen a bottle? A. The first 
time I had seen it. 

Q. What kind of a bottle-was:it? A. .A wine bottle 

Q. A wine bottle? A. That is right. 

Q. You say he reached down and grabbed her by the front of the 
dress? A. Or whatever it was. 

Q. Which hand did he use? A. ThatI couldn't say. I didn’t pay 
that much attention to him. All I know he grabbed her. 

Q. Didn't you testify this morning he grabbed her by the throat ? 

A. Idon't remember saying nothing about no throat. 

Q. You don't remember saying that Daniel Smith grabbed his 
wife by the throat in one hand and the bottle by the other? A. No, by 
her -- 

Q. Have you ever told anyone anything different than that ? 

THE COURT: I don't think that is proper. You have a right to 
say whether on such-and-such an occasion did he say so-and-so. 

BY MR. DWYER: 

Q. On the same day did you tdl Officer Rudbeck anything about 
this? A. Yes. 

Q. Did you tell Officer Rudbeck anything different than that? A. 
I can't remember. 

THE COURT: You will have to ask him did he say so-and-so on 
such-and-such an occasion. This puts an undue burden on the witness. 

BY MR. DWYER: 

Q. Did you tell Officer Rudbeck he took her by one arm? A. I 
might have had. 

Q. Allright. Did you talk to Officer Krause at that time? 

A. Ido remember snatching her out the door by one arm. 

Q. Did you talk to Officer Krause on that day? A. I don't know 
who Officer Krause is. I talked to another officer. I don't know what 
his name is. 
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Q. Did you tell the other officer anything different than this? A. 
I didn't talk to but one officer. 

Q. You didn't talk to but one officer? A. Ican't remember. 

Q. You remember testifying before the Coroner's Jury, don't 
you, sir? A. That is right. | 

Q. Did you tell them anything different ? 

THE COURT: I won't allow that type of question. As I say, it 
puts an undue burden on the witness. It is too enigmatic. 

MR. DWYER: All right, sir. I will reframe it. 

THE COURT: You have a right to ask: Did you testify so-and-so 
before the Coroner. 

BY MR. DWYER: 

Q. Did you tell the Coroner's Jury that he took her by the arm? 
A. Iremember saying that when he pulled her out the door he had her 
by the arm or the shoulder, one. I don't remember exactly which it was. 

Q. Do you remember telling the Coroner's Jury that he only 
asked her for $196, and when she said she didn't have it, he went over 
and took her by the arm? A. I don't recall that. 


Q. Let me read to you this testimony from the Coroner's Inquest. 
MR. CASEY: I object to this, Your Honor, until it is identified 
to the witness that he was asked these questions and gave these answers. 
THE COURT: I think Mr. Casey is quite right. You have no 
right to just read the prior statements of the witness. You have a right 


to say: Were you asked these questions and did you give the following 
answers. 

MR. DWYER: Very well, your Honor. I will be glad to do it that 
way. 

THE COURT: That is the recognized procedure, I think. 

BY MR. DWYER: 

Q. Now, Mr. Witness, at the Coroner's Inquest were you asked 
this question and did you give this answer to the Coroner: 

"Question: Tell us when her husband came there what was said 


and done. 
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"Answer: When her husband came in, he asked her did she get 
his $196. She said she didn't. And he said she did, so one word 
brought on another and he snatched her by the arm and picked up 
a bottle and I took the bottle from him and told him he wasn't going 
to hit her and he pushed her on out the door." 
Did you tell the jury that? A. I did. 
Q. Was that a true statement, sir? A. It was. 
MR. CASEY: I object to this unless it is shown it is shown it is 
contradictory. This witness hasn't testified any differently today. 
THE COURT: There are differences in detail, Mr. Casey. I 
t hink it is a proper question that is now being asked. 
As I understand it, your present question is whether that state- 


ment is true. 
MR. DWYER: Yes, Your Honor. 
THE COURT: You may answer. 
THE WITNESS: Yes, sir. The first time when he grabbed her 


by the arm -- 

MR. DWYER: May I have a responsive answer ? 

THE WITNESS: -- he --. 

THE COURT: I am afraid you didn't follow the question. 

Did you give that answer to the Coroner that was just read, and 
if so, is it true? 

THE WITNESS: Would you mind repeating the question, please? 

THE COURT: Suppose you read that again. 

BY MR. DWYER: 

Q. In answer to a Coroner's question: 

Tell us when her husband came there what was said and done, " 
you answered, ‘When her husband came in, he asked her did she get 
his $196. She said she didn't. And he said she did, so one word brought 
on another and he snatched her by the arm and picked up a bottle and I 
took the bottle from him and told him he wasn't going to hit her and he 
pushed her on out the door." 

A. Correct. 
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Q. Is that a true statement, sir? A. That is a true statement. 

MR. DWYER: Now, if Your Honor please, with respect to Mr. 
Casey's allegation that -- 

THE COURT: No. I have allowed the question. 
MR. DWYER: Mr. Casey's statement is before the jury and the 
Court -- 

THE COURT: Just a moment. You may argue that to the jury in 
your summing up. The jury will only have regard for the testimony of 

witnesses, and not for any colloquy between the Court and counsel. 

MR. DWYER: Thank you, Your Honor. 

BY MR. DWYER: 

Q. Now, sir, was there any further statement made while the 
defendant was in your room after this, after he picked up the wine bottle 
and you took it from him, did you say anything? A. I don't understand 


what you mean. 


Q. Did you say anything? A. No, sir. There was no more 
words passed between me and him, if I remember. 

Q. You are sure about that, sir? A. Well, Ido remember at one 
point when he took the bottle he pushed me a little and I told him to keep 
his hands off of me, and that's all I can recall. 

Q. But there weren't any words exchanged between the defendant 
and the deceased and you at this time? A. Not to my memory. 

Q. Now he pushed her out the door, yousay? A. Wellas far 
as I can remember it was. It was so close, so fast, it all happened in 
a matter of seconds, and it's like I say, I couldn't tell if it took five or 
ten seconds, and it all being dark and being half asleep, I couldn't say 
exactly. 

Q. Asa matter of fact, isn't it a fact your recollection is a little 
hazy about what did happen? A. It is not hazy. I know what I saw. 

Q. Do you know what kind of a bottle it was he picked up? A. 
Yes. 


Q. What kind of a bottle was it? A. It was a wine bottle. 
Q. Isn't it a fact that you told the Coroner's Jury under oath in 
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answer to a question: 

What kind of a bottle did he pick up? 

"Answer: A beer bottle. 

"Question: Sure it wasn't a wine bottle? 

"Answer: I could see so plain, but I think it was a beer bottle. 
There was beer and wine bottles sitting there. One of them’ 

Didn't you tell them that? A. Right. 

Q. So your recollection isn't so good, is it, sir? A. It wasa 
wine bottle. The bottle was still there after they had left out. It was 
the same bottle I had taken from him. 

Q. There was only one bottle there. There weren't any more 
than one? A. Oh, there was two or three beer bottles and a wine bot- 
tle. 

Q. Had you been drinking that morning at all? A. I haven't 
been drinking. I had been sitting from 9:30 or so o'clock till 4:30 in 
the morning. There is nothing to drink in the hospital. 

Q. You were at the Coroner's Inquest when Detective Sergeant 
Rudbeck testified? A. Yes, sir. 

Q. You know Sergeant Rudbeck? A. Yes, sir. 

Q. Did you hear him testify about smelling alcohol on you? 

THE COURT: I think another witness' testimony is not a proper 
matter for inquiry on cross examination. You have a right to confront 
the witness with his own statement, but not statements by somebody 
else. 

MR. DWYER: I was going to give him an opportunity to deny it. 

THE COURT: No, no. That is not proper. 

MR. DWYER: I will withdraw the question, of course. 

BY MR. DWYER: 

Q. Incidentally, after the defendant Smith left with his wife, did 


you close the doors or .were the doors left open? A. I closed the door. 
Q. You closed both doors, the front door -- A. No, I didn't 
keep that closed. 
Q. You went after them to close the front door? A. A few sec- 
onds later. 
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Q. How were they walking, what order, who was going first? 
She was in front, and he was behind her. 

Q. She was in front, and he was behind her? A. Yes. 

Q. Was he holding on to her? A. No. 

Q. Was he holding on to anything? A. Nope. 

Q. Are you sure about that? A. No. 

Q. How about her shoes, was she wearing them or carrying them? 
A. Carrying them. 

Q. How about her dress? A. I didn't pay that moot attention. 

I didn't pay much kind of attention on it. I do know it was either pink or 
red. Whether it was a housecoat or whether it was a dress -- 

Q. Are you sure she was wearing a dress? A. It night have 

been a housecoat. She had something on. 

Q. Could it have been a slip? A. It could have been, but slips 
don't have flowers on them and ain't that heavy. 

Q. After they left the front door you went back in the rear of 
your house? A. Yes, sir. I went to get a glass of water for the baby. 

Q. Were the windows of your house, the front windows of your 
house, closed or open on that day? A. The windows were closed, but 
the front windows were opened, partly opened. 

Q. You are sure about the side windows being closed? A. Yes, 
sir, all except the one on the right-hand side I couldn't oo The glass 
was broken. 

Q. After you walked back to the kitchen was it then that your 
little girl called you? A. Yes, sir, when I was coming back into the 


Toom. 


Q. When you were coming back into the living room? A. Yes. 
Q. Then she called you? A. Bedroom. 
Q. Then you looked out the front window or the side window? A. 


Side window. 

Q. That would be the window facing the steps? A. Right. 

Q. What did you see when you looked out ? A. I seen Christine 
lying on the front between -~' her feet was on the steps, and her head 
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was next to the gate with blood running from her mouth, running from 
somewhere, and my little boy went and washed the blood up. 

Q. Her feet were on your front steps and her head was by the 
gate, right? A. Yes, sir. 

Q. Was she on her face or on her back? A. She was lying on 
the side of her face. In other words, she was laying kind of atwist. 

Q. Which side of her face? A. Her head was faced towards 
her home, towards the right. 

Q. And that would mean that she was lying on the left-hand side 
of her face, is that correct, sir? A. Her face was facing the right, 
whichever side itis. She was facing her own home. 

MR. DWYER: Will you stipulate that it was the left-hand side 
of her face? 

MR. CASEY: The Government will so stipulate. 

BY MR. DWYER: 

Q. Then Smith helped her up? A. Yes, sir. 

Q. Where did you go then? Did you stay in the window? A. I 
sat there for a few seconds till I seen them start down the street. 

Q. How did you watch them, from the same window you saw her 
fall down? A. I could see I would say approximately 10 feet down past 
the steps. Then I had to go to the side window, to the right-hand window. 
I could see from my right side window. 

Q. You first looked out this side window and you saw her lying 
on the walk, right? A. Right. 

Q. And that's where you saw the blood coming out of her head 
and face towards Smith's house? A. Right. 

Q. And this’ .was the window that was closed, right? A. Right. 

Q. Iam going to show you what has been marked -- 

MR. DWYER: Will Your Honor indulge me a moment ? 

THE COURT: Surely. 

BY MR. DWYER: 

Q. Iam going to show yu a copy of what has been marked 
Government's Exhibit 3-K which purports to be a picture of your house 
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and ask you if that fairly represents your house? A. Right. 
Q. After seeing that picture, sir, can you tell me if ‘you can 


see the front gate of your house from that side window if the window is 


closed -- A. Ican. 

Q. Let me finish my question. -- without putting your head 
through the window? A. I can. 

Q. You can? A. Yes, sir. 

Q. Allright. And you watched them go all the way down the 
street? A. I did not. 

Q. Didn't you stay in the front window? A. No, sir. 

Q. Where did you go from there after you saw her lying there? | 
A. After she got up and started home I figured it was nothing but a family 
squabble and started to lay down. 

Q. The bed would be this one here? A. That is right. 

Q. Where was your daughter Mildred? A. Sitting on the sofa 
watching. 

Q. Front window? A. Side window facing the house right side 
window. 

Q. As they started off from this fall in front of your: house did 
the defendant have any contact with his wife? A. What do you mean 
"contact"? 

Q. Was he holding her? A. No, he was pushing her. 

Q. How was he pushing her? A. (Demonstrating. ) 

Q. Both hands? A. I think he only had one hand. : 

Q. Right hand, or his left hand? A. He was on her left side, 
so it must have been his right hand. 

Q. It must have been his right hand that he was napiing her with? 
A. Yes. 

Q. Did she fall? A. I didn't see her fall. 

Q. Your attention was at tracted again by your daughter? A. 
That is right. 

Q. And you saw them in the front yard, you saw the decedent 
and the defendant at the front door of their house? A. That is right. 
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Q. Directing your attention to Government's Exhibit No. 1 here, 

1010 would be your home, and 1006 would be theirs. This would 
be their gate here. Where did you first see these two people, the dece- 
dent and the defendant at the gate in the yard or on the stoop? A, I seen 
them as they were about to enter into the house by the stoop. 

Q. That would be the stoop here? A. Yes. 

Q. What did you first notice when you looked at them? A. When 
I looked out the window my daughter yelled -- 

Q. I don't care what your daughter yelled. A. I seen her where 
she fell on the step. 

Q. You saw her when she fell? A. She fell on the step and her 
head rested on the step rising where you go into the house. 

Q. Did you see how she fell, what she fell over? A. I did not see 
that. All I seen was when she was going down. Whether she was stumbling, 
whether she was pushed, whether she was knocked, I couldn't tell. 

Q. Where was Smith at this time? A. He was standing telling 
her to get up. , 

Q. After they went in the house you saw nothing further? A. No. 

Q. When did the policeman come to your house? A. They never 

came to my house. 

Q. Did you talk to the policeman? A. I happen to wake when I 
heard sirens blowing and I went to the window and looked out, and I seen 
the officer go in the house, stay a few minutes, and an ambulance driver 
stay a few minutes, and come back out, and a scout car was parked in 
the front of my house, and he said, "Give me Homicide, " and I told the 
fellow that was with me -- 

Q. What did you do? A. Well anyhow I gets up. I said, “It must 
be murder." I gets up and walk down the street in front of Owens’ house 
to see him, but he had went to work. When I got down to the corner the 
officer called me and said, "Come here, Hicks," and he said, "What 
happened in front of your house @" 

Q. And you told him what you told us here today? A. To the best 
of my recollection. 
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Q. And you told him the decedent fell in front of your house and 
was bleeding out there? A. That is right. 

Q. At this time had the blood been washed up? A. That is another 
question I couldn't answer. It should had -- my little boy washed the blood, 
most of it, but I told him to take a bucket of water and throw on it. 

Q. This blood would have been at the gate on the concrete walk, 
wasn't it, sir? A. It was on my walk, yes. 

Q. On your concrete walk? A. That is right. 

Q. In front by the gate, isn't that a fact? A. That is right. 

Q. Did you ever take Sergeant Rudbeck or any other police officer 
up there and show them that blood? A. I didn't, no. 

Q. You didn't? A. No. 

Q. Did you mention that blood to him, sir? A. Yes. 

THE COURT: I think that is beyond the scope of the direct exam- 


ination, isn't it? 
MR. DWYER: It is cross examination on credibility. That is the 


reason why I am bringing it out, because I think I can impeach him. 
THE COURT: I will allow this question. Just answer yes or no. 
Would you read the last question? 
THE REPORTER (reading): 
"Question: Did you mention that blood to him, sir? 
‘Answer: Yes." 
* * * * * 
Tuesday, January 17, 1956: 
* * * * 
HARRISON R. MASON 
returned to the stand and was examined and testified further as . follows: 
CROSS EXAMINATION (Resumed) 
BY MR. DWYER: 
Q. Mr. Mason, since this death of the deceased on August 12, 
you have discussed this matter of what happened on that morning several 
times with your daughter,have you not? A. No, sir; Inever mentioned 
it. I don't want it to interfere with her school. I want her to forget 
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about the whole case. 
Q. You haven't even talked to her about it? A. No, sir. 
Q. Have you talked to anybody else about it? A. Nobody except 
the District Attorney. 
; Q. Allright. How many times have you talked to the District 
Attorney about it? A. At least two or three times. I don't know exactly. 


Q. During those times, have you gone over your testimony and 
told what you saw and what you did? A. I told him what I saw, sure. 
Q. In other words, you repeated over what you saw those two or 


three times you saw him? A. I couldn't say I said the exact words; but 

I repeated over the testimony with him. 

Q. Now, sir, On August 16, 1955, when you appeared before the 
Coroner, isn't it a fact that you told the Coroner's jury, in answer toa 
question, "What did you do after your daughter said she was lying on the 
ground," you told, in your answer, "I went to the window and looked out, 
and at that time he had done picked her up and carried her down to her 
house, and I saw her fall again.” 

Didn’t you tell that Coroner's jury that? A. Itold them that 
when I looked out the window he was trying to get her up. That is right. 
But she was lying there, to begin with, and he was getting her up off of 
the ground. 

Q. Did you make this answer to the Coroner's jury? -- 

Tt went to the window and looked out, and at that time he had done 
picked her up and carried her down to her house." 

A. No, sir. 

‘@. You didn't make it? A. I wouldn't say I didn't make it. But 
if I made it, that was the understanding we have got now, that he was 
picking her up, but she wasn't up. He was picking her up. 

Those are the words I meant to say, if I said anything else. 

Q. In other words, the statement you gave to the Coroner's jury 
was not the correct relation of what happened? 

MR. CASEY: I object to this, Your Honor. That is a question for 
the jury. 
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THE COURT: I beg your pardon? 

MR. CASEY: I object to the question now being posed by counsel, 
because it is a question for the jury. 

THE COURT: Will the reporter read the question, please. 

THE REPORTER (Reading): 3 

"Question: In other words, the statement you gave to the Coroner's 
jury was not the correct relation of what happened?" 

THE COURT: I will allow the question. Objection overruled. 

You may answer. 

THE WITNESS: To the same question, as I told the Coroner's jury, 
he was picking her up, but he hadn't picked her up. Those are the words 
I thought I remember saying. 

BY MR. DWYER: 

Q. Well, sir, let me read the answer to you again and ask you 
if you made this answer or not. The question, then: 

‘What did you do after your daughter said she was lying ‘on the 
ground?" 

And your answer: 

"I went to the window and looked out, and at that time he had done 
picked her up and carried her down to her house, and I saw her fall again." 

A. I wouldn't say -- 

Q. Did you make that statement, sir, or didn't you make that 
statement, to the Coroner's jury, on August 16, 1955? A. I don't re- 
member exactly if that is the statement I made or not. 

Q. Now, sir, I believe you said yesterday that when Mr. Smith 
came there to get his wife, he then pushed her out of your house. Is 
that a fact, sir? A. I say he pushed her out the door, the doorway, and 
into the hallway. 

Q. Did you tell the Coroner's jury, in answer to a question - -- 

‘Now, when they left, were they walking apart?" 

And your answer: 

"No , sir; he was dragging her; he was pulling her. She was on 
her feet, but he was pulling her." 
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A. He had her by the shoulder, the same thing as pushing and 
pulling. He had her by the shoulder. 

Q. Well, now, sir, was he behind pushing her or was he in front 
of her pulling her? A. He was behind, sir. 

133 Q. Now, sir, yesterday I believe you said that he told her he was 
going to kill her, when he came in, and that she wouldn't need those shoes 
where she was going. Is that a fact, sir? A. That is right. 

Q. On August 16, before the Coroner's jury, you didn't tell them 
that, did you? A. Yes, I did. 

Q. All right, sir; let me ask you this question. Let me read you 
this question and your answer, and see if this is correct: 

"Did they have to wait until she got dressed before she could go 
out? 

"Answer: No, sir; he just grabbed her and pulled her out. The 
only thing she said, ‘Please let me put my shoes on.' 

"Question: Yes. 

‘Answer: And he said, "You don't need no shoes." 'You don't 
need no shoes,’ he told her." 


Was that your answer, sir? A. No, sir. I still say the same 
thing. That is what he said. : 


Q. You didn't say anything about "You don't need no shoes where 

you are going," did you? A. I don't remember whether I said that part 
134 or not. If I didn't, I meant to say it. Those were his words. 

Q. Isn't it a fact that that was an afterthought today, that "You 
don't need no shoes where you are going?" A. No, it isn't. 

Q. Did you ever see Mr. Smith, after he left your house, hit 
his wife or strike her at any time? A. I did not. 

Q. Asa matter of fact, you couldn't see very well after they 
left your house, could you, sir? A. Why couldn't I? 

Q. Ibeg your pardon, sir? A. I could. 

Q. You could? A. Sure, I could. 

Q. All right, sir. Isn't it a fact, sir, that you told the Coroner's 
jury, again, on August 16, in answer to a question -- 
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"Did he hit her? 

‘Answer: I don't know. I couldn't say if she was hit. I didn’t 

see him hit her at any time. I didn't never see him put his hand 

on her. The first time was in front of the house and the street 

is dark and you can't see good. And both of them being ze people, 

you couldn't hardly see what was what." 

Did you or did you not tell that to the Coroner's jury? A. In 
front of my house, itis. In front of their house they have a big, bright 
street light right in front, at their gate. In front of my house it is kind 
of dark, but not in front of their house. 

Q. Inother words -- A. I could see in front of their house. 
They have a street light right in front of the gate. : 

Q. All right; I will read the next question asked you by the 
Coroner and ask did you answer this way: 

And then after you say she fell the second time, did he carry 

her in? 

yes, sir; he picked her up and helped her into the = That 


is the last time I seen them and I never seen him hit her." 
A. That is correct. 


Q. That is correct? A. That is right. 

Q. Now, isn't it a fact that this particular morning it was dark 
and it was raining out? A. It wasn't exactly dark. It was summertime, 
at 7 o'clock in the morning. It was drizzly; it was drizzly a little; it 
was a little drizzly. But it wasn't dark, at 7 o'clock in August, daylight 
savings time. : 

MR. DWYER: Will Your Honor indulge me one moment? 

THE COURT: Surely. 

MR. DWYER: Thank you, Your Honor. 

BY MR. DWYER: 

Q. Now, sir, I believe yesterday you testified that he, meaning 
the defendant Smith, grabbed a pottle from beside the sofa and attempted 
to hit his wife with it. Is that right, sir? A. I did. 

Q. Did you tell that to the Coroner's jury? A. I did. 
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_Q. In answer to a question by the Corcner, on August 16th again 


"He was going to throw it out the door and you grabbed it 
from him?" 

Your answer: 

"Ty don't know what he was going to do with it. He grabbed 

it and said, 'I will kill you." And I took it from him.so-he could 

not hit her." 

Did you tell the Coroner's jury that? A. I did. I don't know 
what he was going to do with it. But I know he had it in his hand and he 
had ahold of her. 

Q. ‘You didn't know whether he was going to hit you or hit her, 
as a matter of fact? A. That is correct. 

Q. So it was your conclusion that he was going to hit her? A. 
He didn't have no right to hit me. 

Q. Did he have any right to hither? A. I don't know about that. 

THE COURT: The common-law rule that a husband could beat 
his wife gently with the hand is no longer in force. 

MR. DWYER: I believe, Your Honor, also it is with a stick no 
thicker than one thumb, was the rule. 

BY MR. DWYER: 

Q. Now, Mr. Mason, how long did this entire episode take 
place in your house, from the time Smith came in until the time he left? 
A. The whole thing didn't take over three or four minutes, if that long. 

Q. Three or four minutes, sir? A. If it was that long. 

Q. Didn't you tell the Coroner's jury it hardly took three sec- 
onds? A. I cant hardly judge between three seconds and three minutes. 


It was just my estimation of how long it took. I didn't have a watch at 


the time. 
Q. Let me refresh your recollection, again reading to you from 
the proceedings before the Coroner's jury: 
‘And they went out?" 
And your answer: 
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Yes, that is right -- wasn't in there three seconds." 

Did you make that statement? A. I could have. 

Q. And then you were asked about the bottle episode. Is that 
right? A. I guess I was. 

Q. Do you recall being asked, in the next question -- | 

"Then how do you account for the bottle episode? There was 

a lapse of time; there had to be." 

And your answer: 

"The bottle episode? 
"Question: Yes, the incident about the bottle. You just 

testified, as I understood it, that he walked in and grabbed a 

bottle and you had a scuffle with him." | 

And you answered -- 

A. No; there wasn't no scuffle. It was a matter of snatching a 
bottle. It would only take a matter of a second to snatch a bottle from a 
person's hand. 

Q. Do you recall that testimony before the Coroner, sir? A. I 

139 did. Itold the Coroner the same thing; it wasn't a scuffle. It 
only took a second to snatch a bottle. 

Q. And I believe also you testified yesterday that you closed the 
front door. Isn't that correct? A. The front door? Yes, sir. 

Q. Allright. Isn't it a fact that you told the Coroner's jury that 
they closed the front door after themselves? A. I don't remember telling 
them that, sir. 

Q. All right, sir; I will read you the question: 

‘Well, now, you were looking right out at them, weren't you?" 

And you said: 

"No, sir; I wasn't; I went in the kitchen I thought they had 
gone. After they slammed the door, I thought they had gone. re 

Did you make that answer down there? A. I don't recall it. I 
may have. But I shut the door. : 

Q. During the entire period of time he was in the house, was 


there any cussing between them -- swearing? Was he cussing her or 
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was she cussing him? A. She was only pleading; but he was the only 
one cussing. 

Q. She was what, sir? A. She was only pleading. 

Q. Did you tell anything about her pleading to the Coroner? A. 
I did. 

Q. What did you tell him? A. I told him she kept on saying, 
"Danny, my feet hurt. Please let me put my shoes on." 

And he said, "Where you are going, bitch, you don't need no 
damn shoes." 

Those were the words I told the jury. 

Q. You told the Coroner's jury that? A. I did. 

Q. And this question I read back to you a few minutes ago, 


where you said You don't need no shoes, " where he told her "You don't 


need no shoes, " that would be an incorrect statement, then? A. Which 
one? It wouldn't be incorrect. It might not be complete. I still say 
he said "You don't need no shoes." That is still a part of the question. 
I just didn't complete it. 

Q. They gave you a chance to complete your statement down 
there, didn't they? A. Yes; but sometimes when you are under a 
heavy strain like I was, I couldn't remember everything at that moment. 

Q. Did you ever tell them that you didn't allow any fighting in 
your house? A. Nobody allows fighting in their house, but lots of times 
you can't stop it. 

Q. Did you ever tell them that, that morning? A. I don't recall 
it. I don’t remember mentioning anything about fighting. 

MR. DWYER: That is all I have. 

THE WITNESS: I might have had; I don't know. 

MR. CASEY: I have no further questions. 

* * * * 
PRELIMINARY INQUIRY 

BY THE COURT: 

Q. What is your name? A. Mildred Loretta Mason. 

Q. How old are you? A. Eight. 
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You are a big girl for your age, aren't you? A. Yes, sir. 
Do you go to school? A. Yes, sir. 


What school do you go to? A. Briggs-Montgomery. 
. Where is it, do you know? Do you know the address of the 
school? A. I know the room number, but I don't know the address. 


Q. Do you go to school yourself, or does anyone take you? A. 
I go by myself. 

Q. Where do you live? A. 1002 Twenty Sixth Street, Northwest. 

Q. Just what way do you go to school? A. Around K Street. 

Q. When you come out of your house, which way do you turn? A. 
Around K Street. 

Q. Do you turn to the left or to the right? A. To the right. 

Q. What grade are youin? A. The second. 

Q. And what subjects do you study in school? A. A, B, C's, and 
spelling words, and writing little words. 

Q. What is this picture you have in your hands? Where did you 
get this? A. From Sunday School. 

Q. Oh, you go to Sunday School? A. Yes, sir. 

Q. Where do you go to Sunday School? A. Out Columbia Road. 

Q. Do you go every Sunday? A. Yes, sir. 

Q. Do you study about God in Sunday School? A. Yes, : sir. 

144 Q. Do you know what happens to little girls or little boys who 

swear to tell the truth and then they tella lie? A. Yes, sir. | 

Q. What would happen? A. The Devil would get them. 

THE COURT: I think she is competent. | 

MR. DWYER: Might I ask a couple of questions, Your Honor ? 

THE COURT: No. 

MR. DWYER: As to how long she has been going to Sunday school? 

THE COURT: You may suggest questions to the Court. 

MR. DWYER: Might I request the Court to ask her pow pone she 
has been going to Sunday School? 

BY THE COURT: 

Q. How long have you been going to Sunday School? A. Ijust 
started. ! 
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Q. When did you start? A. The first Sunday? 

Q. Yes, when did you start going to Sunday School? How long 
have you been going? How many Sundays? A. I used to go ta a different 
Sunday School, but I don't know the name of it. 

Q. And how long have you been going to this one? A. One day. 

145 Q. And, before that, you went to a different Sunday School, and 
how long were you going to that one? Do you remember? A. Iam going 
to this one now. I am going to go to it every Sunday. 


* * * * 


MILDRED LORETTA MASON, 
* * * 
DIRECT EXAMINATION 
BY MR. CASEY: 
Q. Your name is Mildred Loretta Mason; you live at 1002 26th 
Street, Northwest, in the District of Columbia. Is that right, Mildred? 
A. Yes, sir. 


Q. Now, Mildred, I want you to talk -- 
THE COURT: I think you might, for the purposes of the record, 


bring out the witness’ age. 

MR. CASEY: All right, Your Honor. 

BY MR. CASEY: 

Q. And you are 8 years old. Is that right? A. Yes, sir. 

MR. CASEY: With the Court's permission, may I stand farther 
back in the courtroom, so I may have the child talk back to me? 

THE COURT: You may use your own discretion. 

MR. CASEY: Thank you. 

BY MR. CASEY: 

Q. Mildred, will you talk up so I can hear you back here? A. 

Yes, sir. 

Q. Do you remember last summer, August 12? Do you remember 
that day? A. Yes, sir. 

Q. Do you remember Christine Smith? A. Yes, sir. 

Q. Did you see her on that day? A. Yes, sir. 

Q. Where did you see her? A. She was going up the street 
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when I saw her. 

Q. When was the first time you saw her on that day? 

THE COURT: Just a moment. I think some of us could not hear 
the answer. I am going to have the reporter read the witness’ answer. 

Ladies and gentlemen of the jury, can all of you hear the child? 
If any of you cannot, we can have the answers read as we go along. 

Suppose you read the answer. : 

THE REPORTER (Reading): 

"Answer. She was going up the street when I saw her." 

BY MR. CASEY: 3 


Q. When was the first time you saw her, Mildred? 
MR. DWYER: Your Honor, I am going to object to that, on the 
ground of relevancy, because we are only interested in one particular 


time. 
THE COURT: This is preliminary. Objection overruled. 

You may answer. 

THE WITNESS: The first time I saw her, she was going over to 
the store, when she was coming down the street. She went over to the 
store. 

MR. CASEY: May I have that read back, Your Honor ? 

THE COURT: Yes, indeed. 

THE REPO TER (Reading): 

‘THE WITNESS: The first time I saw her, she was going over 

to the store, when she was coming down the street. She went 

over to the store.” : 

BY MR. CASEY: 

Q. Did you see her in your house that day? A. No, sir. I 
was out back. But I saw her when my mother called me in. Her and my 
mother were drinking. 

THE COURT: Would you like to have the answer read? 

You may read the answer. I want to be sure that everyone who 
should hear does hear. 

THE REPORTER (Reading): 

"Answer: No, sir. I was out back. But I saw her when my 
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mother called me in. Her and my mother were drinking." 

BY MR. CASEY: 

Q. Mildred, did you see Daniel Smith on that day? A. No, sir. 

Q. Do you know Daniel Smith? A. Yes, sir. 

Q. Do you see him here today? A. Yes, sir. 

Q. Whereis he? A. Over there. 

MR. CASEY: May the record show the witness identified the 
defendant ? 

THE COURT. Yes, indeed. 

BY MR. CASEY: 

Q. Did you see Daniel Smith in your house on August 12th? A. 
Yes, sir. 

Q. What time was it? A. I don't know. 

Q. Was it in the morning or in the afternoon or at night? A. It 
was in the morning. 

Q. Early inthe morning? A. Yes, sir. 

Q. Now, who was there when you saw Daniel Smith? A. Mr. 
George Owens came to see how my mother was getting along, and Mr. 

Daniel was behind him. And when my father opened the door, Mr. 
Daniel came in behind him. 

THE COURT: Suppose we have the reporter read the answer. 
The Court could not understand part of it, and another part of it was lost. 
The witness’ voice is naturally rather weak, being a young child. 

THE REPORTER (Reading): 

"Answer: Mr. George Owens came to see how my mother was 

getting along, and Mr. Daniel was behind him. And when my 

father opened the door, Mr. Daniel came in behind him." 

BY MR. CASEY: 

Q. Now tell us what happened after that. A. He kept on telling 
her -- she was sitting down. 

Q. Who was sitting down? A. Miss Christine. 

Q. Miss Christine? A. Yes. 

Q. All right. Go ahead. A. And he pulled her up by the collar 
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and had a bottle in his hand. 

Q. Who did? A. Mr. Daniel. 

Q. And then what happened? A. And when I saw them, I was in 
bed looking at them, because I was not asleep. And he took her out. 


And she kept on telling him "Let me get my shoes on. " And he 


kept on saying "No, I am going to kill you." 

THE COURT: Suppose we have those two answers read. 

MR. CASEY: Thank you, Your Honor. 

THE REPORTER (Reading): 

"Question: All right. Go ahead. 

‘Answer: And he pulled her up by the collar and had a bottle in 

his hand. 

"Question: Who did? 

‘Answer: Mr. Daniel. 

"Question: And then what happened? 

"Answer: And when I saw them, I was in bed looking at them, be- 

cause I was not asleep. And he took her out. And she kept on 

telling him "Let me get my shoes on. * And he kept on saying 

"No, Iam going to kill you.'" 

BY MR. CASEY: 

Q. Then what happened? A. When he got the wine bottle, Daddy 
grabbed it out of his hand. Daddy twisted his arm and got it out of his 
hand. And then they went out. : 

Q. Then who went out, when you said "they"? A. Mr. Daniel 
and Miss Christine. 

153 Q. Then what happened? A. Then the police and ee was 
in the house, and Daddy told me -- 

Q. No; don't tell us what Daddy told you. 

MR. CASEY: May we have the answers up to this point read 
back, Your Honor? 

THE COURT: Yes. Read the last two answers. 

THE REPORTER (Reading): 

"Answer. When he got the wine bottle, Daddy grabbed it out of 
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his hand. Daddy twisted his arm and got it out of his hand. And 

then they went out. 

"Question: Then who went out, when you said 'they’? 

“Answer: Mr. Daniel and Miss Christine. 

"Question: Then what happened?. 

tanswer: Then the police " -- 

Then something about the police and everybody was in the house, 
Your Honor. i oo 

MR. CASEY: It was inaudible, Your Honor. 

THE COURT: Suppose you pick that up again, if you want it. 

MR. CASEY: Yes, Your Honor. a3 

BY MR. CASEY: 

Q. What happened after they went out the door? What did you do? 
A. I was still in bed. 

Q. Did you see Miss Christine any more after they went out the 
door? A. I saw them when they went down the street. 

Q. Tell us what happened then. 

THE COURT: Suppose we have this answer read. 

MR. CASEY: All right, sir. 

THE REPORTER (Reading): 

"Question: What happened after they went out the door? What 

~- did you do? 

"Answer: I was still in bed. 

"Question: Did you see Miss Christine any more after they went 

out the door? 

vtAnswer: I saw them when they went down the street." 

BY MR. CASEY: 

Q. Allright. Tell us what happened then. A. And they went 
in the house. And she had one of her shoes was in the doorway, and 
one of them was out. 

Q. Did you see them going down the steps of your house? A. 
Yes, sir. 

Q. Tell us what happened then. A. Then they went in their 
house. 
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Q. Did you see anything happen on the steps of your house? A. 


I saw ‘em on the sidewalk. 

Q. Who on the sidewalk? A. Inside our yard. 

Q. Who? A. I saw blood. 

Q. Did you see Miss Christine there? A. I didn't see her. 

THE COURT: I would like to have that answer read. 

MR. CASEY: Yes, sir. 

THE COURT: I think that might be advisable. 

THE REPORTER (Reading): 

"Answer: And they went in the house. And she had one of her 

shoes was in the doorway, and one of them was out. 

"Question: Did you see them going down the steps of your house? 

Answer: Yes, sir. 

"Question: Tell us what happened then. 

Answer: Then they went in their house. 

"Question: Did you see anything happen on the steps of your house? 

‘Answer: I saw 'em on the sidewalk. 

"Question: Who on the sidewalk? 

‘Answer: Inside our yard. 

"Question: Who? 

"Answer: I saw blood. 

"Question: Did you see Miss Christine there? 

"Answer: I didn't see her.” 

BY MR. CASEY: 

Q. Did you see Miss Christine in her front wade A. Isaw 
her when she went in the house. 

Q. Tell us what happened then. A. I don't know. | 

Q. I mean, as you saw them go in the house, did anything hap- 
pen? A. My father said -- 

Q. Don't tell us what your father said. Justtell us what you 
saw. A. That is allI seen, when she went in the house. 

Q. Just as she got up to the front door of her house, the front 
stoop, did you see anything happen there? A. No, sir. ! 
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MR. CASEY: I have no further questions . Your witness, sir. 
CROSS EXAMINATION 

BY MR. DWYER: 

Q. Mildred, did Christine stay with you that night? A. Yes, sir. 

@. She did? And was she drinking when she was staying with 
you? A. There was a studio couch over by the window, , and me and her 
were leaning on it. And Mr. J. C., she thought Mr. J. C. was going to 
get some wine, and Mr. J. C. went and got it, and they were drinking it. 

Q. Iamsorry. Will you speak a little louder? 

THE COURT: We will have the answer read. I can appreciate 
counsel's not being able to hear it. 

THE REPORTER (Reading): 

"Question: Mildred, did Christine stay with you that night? 

‘Answer: Yes, sir. 

"Question: She did? And was she drinking when she was staying 
with you? 

"Answer: There was a studio couch over by the window, and me 
and her were leaning on it. And Mr. J. C., she thought Mr. J. C. was 


going to get some wine, and Mr. J. C. went and got it, and they were 
drinking it." . 

THE COURT: The Court would like to remind counsel that the 
Deputy Coroner, who was a Government witness, testified that there 


was an alcoholic content in the blood of the deceased of .15, which indi- 
cates that she had been drinking and was on the verge of intoxication. 
158-160. MR. DWYER: Yes, Your Honor. 

THE COURT: So that I do not think you need to prove that fact. 
The Government will have to concede it -- I suppose the Government 
does concede it. 

MR. CASEY: The Government does, Your Honor. 

THE COURT: Because it proved it by its own witness. 

BY MR. DWYER: 

Q. Mildred, when Mr. Daniel came in -- A. Mr. Daniel -- 

Q. Wait a minute -- When he came in your house -- 
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MR. DWYER: Will Your Honor indulge me one moment ? 
* * sd * 4 
162 GEORGE W. OWENS 
was called as a witness by the United States and, being first alas sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. CASEY: 

Q. You are George Walter Owens? You live at 1025 26th Street, 
Northwest, in the District of Columbia, is that correct, sir? A. Yes. 

Q. Directing your attention, sir, to August 12, 1955, on that 
date, sir, did you see the defendant Daniel Smith? A. I did, sir. 

Q. Do you see him present in the court room? A. Yes, sir. 

Q. Will you identify him, sir? A. (Indicating. ) . 

MR. CASEY: May the record show the witness identified the 
defendant ? 

THE COURT: The record may so show. 

MR. CASEY: Thank you, sir. 

THE COURT: Will you speak a little louder and slowly and dis- 
tinctly so that everyone can hear you? 

BY MR. CASEY: 

Q. What time of the day, sir, did you see Daniel Smith? A. 

163 Between five or ten minutes after seven. 

Q. Is that in the morning? A. Inthe morning. | 

Q. Where was this, sir? A. At 1000 26th Street. | 

Q. Is that Northwest, in the District of Columbia? A. North- 
west, in the District of Columbia. 

Q. Tell us, sir, what occurred at that time. 

THE COURT: Now, speak slow and speak louder than you have 
been doing. Speak very slow. : 

THE WITNESS: I was going up the street. The street car was 
on strike. I was walking with my wife to work. 


THE COURT: You are speaking too fast and you are not speaking 


loud enough. 
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THE WITNESS: Mason's wife had been in the hospital looking 
to die, so I stopped by to ask him how she was getting along. 

BY MR. CASEY: 

Q. When you say "Mason" you mean Hicks? A. Hicks. Well, 
we call him Mason. 

I started in the house and Smith, me and Smith, walked right in 
together. 

Q. When you say Smith, you mean the defendant? A. The de- 
fendant, yes, sir. 

164 Q. Allright. A. The only think I seen him do, he told his wife 
to get so and so out of there. 

THE COURT: You have to speak slower. Don't rattle it along 
like you are doing. Suppose you read his answer, as far as he has gone. 
I notice the reporter is having a little difficulty, and I don’t wonder. 

THE REPORTER (Reading): -- 

"Answer: The only thing I seen him do, he told his wife to get 

so and so out of there." 

THE COURT: Out of where? 

THE WITNESS: Out of Mason's house. 

THE COURT: Oh, yes. 

BY MR. CASEY: 

Q. You mean Smith told his wife, Smith's wife? A. Yes, sir. 

Q. Did you know Smith's wife? A. I don't know either one of 
them. I just seenthem. I wasn't acquainted with either one of them. 

Q. Where was she when you went in Mason's house, where was 
Mr. Smith? A. We went in together. 

Q. When you say "we," whom do you mean? A. The defendant 
and myself. We walked in together. 

Q. Where was Christine Smith, the defendant's wife? A. Stand- 


ing right in the doorway. Not in the doorway, in the room. You see, 


165 the door comes right in the room. 
Q. What happened then? A. They came on out the house. 
Q. Did you hear the defendant Daniel Smith say anything? A. 
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(No response) 

Q. Did you hear the defendant say anything to his wite? A. No, I 
did not. I was playing with Mason's little boy. 

Q. When Smith first came in, did you talk to him? a Nope. 

Q. Did he say anything to you? A. No, he was mumbling some- 
thing coming up the street, but I didn't know what it was. I didn't know 
him, so I didn't pay any attention to him. 

Q. When you were going up the steps with him, did he say any- 
thing to you about his wife? A. He asked Mason -- the only thing he 
said about his wife, he asked Mason was his wife in the house. 


Q. Did he say anything to you about his wife and his money? A. 


No, but he was mumbling something. J don't know whether it was money 
or what. He was mumbling something. | 
Q. When you got inside Mason's house, did you hear the defend- 
ant Daniel Smith say anything to his wife Christine Smith? | 
166 THE COURT: I think he already testified that he heard him Say, 
Get the blank-blank out of here. 
MR. CASEY: Yes, Your Honor, he did. He has already testified 
that much. 

BY MR. CASEY: 

Q. Did you hear him say anything else? A. I did not. 

Q. What did they do, Christine and Daniel Smith? A. They left 
out the house. 

Q. Did you see him any more after that? A. Not until after 
they came in the house and woke me up. He told me he wanted me to go 
up the street with him. Mason and J think two or three detectives. 

Q. Did you see how Daniel Smith was dressed? A. He had on 
a pair of khaki pants and a grayish-looking shirt, looked almost like an 
officer's shirt. , 

Q. Did you notice his condition as to sobriety? Was he drunk 
or sober? A. Inever seen him drunk, I wouldn't know. 

THE COURT: What was your answer? 

THE WITNESS: I never seen him drunk, so I wouldn't know 
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whether he was drinking or what. That was about the second or third 
time I seen him. 

MR. CASEY: I have no further questions, Your Honor. 

THE COURT: Any cross-examination ? 

MR. DWYER: Yes, Your Honor. 

THE COURT: Will counsel please come to the bench? 

(At the bench:) 

THE COURT: Mr. Casey, why did you call this witness? 

MR. CASEY: When I interviewed him, according to his original 
statement he went in the house with the defendant. He heard the defend- 
ant say he would kill his wife. 

THE COURT: I thought that, in view of the testimony, because 
otherwise I would say to you that it is just a waste of time to call him. 

MR. CASEY: I agree with Your Honor. 

THE COURT: Of course, you have a right to refresh his recol- 
lection by the statement that he made to you. I am not suggesting that 
you do this. That is for you to determine, whether to do it or not. But 
in view of your statement just now made I call your attention to the fact 
that you have a right to so proceed. 

MR. CASEY: I was in fear of impeaching my own witness. That 
is why I didn't proceed under that method. 

THE COURT: No, no. You know the rules, that you have a right 


to refresh a witness’ recollection, who surprised you, by showing his 


prior statement. Now, you don’t have to pursue that course, but you have 
a right to do it. 
MR. CASEY: With the Court's permission -- 
* * * * 
CROSS EXAMINATION 
BY MR. DWYER: 
Q. Mr. Owens, when you went to this house of Mason Hicks, did 
you go in the front room with the little boy? A. The front room. 
Q. And you were in the front room until Smith and Christine 
Smith left, is that correct, sir? A. That is correct. 
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MR. DWYER: That's all I have. 

MR. CASEY: I have no further questions. 

THE COURT: You may step down. 

(The witness left the stand. ) 

MR. CASEY: Joseph Moore. 

Thereupon, 

JOSEPH MOORE 
was called as a witness by the United States and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. CASEY: 

Q. You are Joseph Moore? You live at 1000 26th Street, North- 
west, in the District of Columbia, is that correct, sir? A. Yes, sir. 

Q. Directing your attention, Mr. Moore, to August 12, 1955, 
on that date did you see the defendant Daniel Smith? A. Yes. 

Q. Speak up. 

Q. Don't shake your head. Answer the question. | A. Yes, sir. 

Q. Do you see him present in the court room today? A. That's 


Q. Would you identify him, point to him? A. Yes, I know him. 

Q. Point to him if you see him here. A. (Indicating. ) 

MR. CASEY: May the record show the witness identified the 
defendant ? : 


THE COURT: Let the record so show. 

BY MR. CASEY: 

Q. Where did you see him on this date, sir, on August 12th? 
A. Where did I saw him? , 

Q. Yes. A. WhenI first saw him -- 

THE COURT: Speak a little louder, like Mr. Casey. 

THE WITNESS: When I first saw him, first I saw him he was 
in Hicks' yard. 

BY MR. CASEY: 

Q. When you say "Hicks'" do you mean Harrison Mason? A. 
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That is right. I call him Hicks. Harrison Mason's yard. 

Q. Allright. A. And the first I saw -- 

Q. What time of the day was this? A. That was I guess between 
7:30 and 8, around that time, near as I could -- I didn't pay strict atten- 
tion. And I saw -- 

‘THE COURT: 7:30 to 8 in the morning or evening ? 

THE WITNESS: In the morning. 

BY MR. CASEY: 

Q. Who was with him? A. Well, at the time when I saw him his 
wife was‘laying-on the ground. I saw her fell from the door. And she laid 


there for a few minutes, and he said to her, "Get up." 
So she laid there and he asked her twice or three times to get 
up and she still laid there. 
So then he kicked her two or three times, and she still laid there. 
And he walked off and looked around on the ground and she at- 
tempted to get up. And she gotten up and he pushed her on to the house 


in front of him out of the gate first, and down the street to her house, 
and she offered to pass by. She started by her gate and he pulled her 
back and pushed her in the gate. 
172 She grabbed the side of the gate and he pulled her loose and 

pushed her on in the gate. When she got to the door -- he kept pushing 
her -- when she got to the door she grabbed the side of the door and he 
pulled her loose and told her to get in the house, and in a few minutes I 
heard her scream. And that's all I saw. 

MR. CASEY: Will the Court indulge me just a moment. 

THE COURT: Surely. 

BY MR. CASEY: 

Q. Did you hear the defendant say anything else to his wife. 

THE COURT: Say anything? 

THE WITNESS: He said "Get up." 

THE COURT: Oh, yes. 

BY MR. CASEY: 

Q. Did you hear him say anything else besides "Get up"? A. 
Well, no more he told her to go on to the house. 
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Q. Did he say what he was going to do to her, if anything? 

MR. DWYER: I am going to object to that as being leading. 

THE WITNESS: No, I didn't hear -- 

THE COURT: Objection overruled. You may eee 

THE WITNESS: I didn't hear him say that. 

MR. CASEY: Ihave no further questions. 

Your witness, sir. 

CROSS- EXAMINATION 

BY MR. DWYER: 

Q. Your house is a corner house on the street, isn't it, on 26th 
Street andK? A. That is right. a 

Q. That is where you were when you saw this thing taking place? 
A. I was sitting on the porch. 

Q. Porch of your house, is that right, sir? -A. That is right. 

Q. I am going to direct your attention to Government Exhibit No. 
1, and to orient you, this is K Street here. This is 26th Street here. 
This is Hicks' “house here. This is the defendant Smith's house. This 
would be your house. 

THE COURT: Just a moment. I suggest that you swing the board 
the other way so the jury can see it better. 

BY MR. DWYER: 

Q. This is K Street, 26th Street, Hicks’ house, the defendant's 
house, and your house, is that correct, sir? A. Yes. 

Q. And that is the front steps you were sitting on?) A. I was 
sitting on the porch of my house. 

174 Q. That would be right here, sir? A. You have been there. 

You know where it is at, right on the corner. : 


Q. Right there? A. Right on the corner, corner house. 

Q. Yes. 

I believe that you said you saw Christine Smith fall from the door- 
way of Hicks' house. A. That is right. 

Q. Let me show you a copy of Government Exhibit 3-K and ask 


you if you recognize that as being Hicks' house. 
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MR. DWYER: We Stipulated it is. 

BY MR. DWYER: 

@. 3-K purports to be a picture of Hicks’ house. 

MR. CASEY: I will stipulate to this. 

THE WITNESS: What? 

MR. CASEY: I will stipulate that it is Hicks’ house. 

THE COURT: He has the right to ask the question for the purpose 
of testing the witness’ recollection. 

MR. DWYER: Yes, Your Honor. 

THE WITNESS: Hicks' house is down here on ‘the corner. 

BY MR.. DWYER: 

Q. Do you recognize that house there in front of you, that pic- 

_ ture, Government Exhibit 3-K as being Hicks’ house? A. The 
house, Hicks’ house, is the fourth door from my house. 

Q. Do you recognize that picture there, sir, as being a picture 
of Hicks’ house? A. I recognize them all. 

Q. Is that or is it not a picture of Hicks' house. A. I wouldn't 
know too much of it. I guess itis. Well, on this paper I wouldn't know 
too much about it, but the way that I recognize that, the house over here 
on the corner would be Hicks’ house. 

Q. In other words, that picture is not a picture of Hicks' house 
then, is that correct? A. It probably could. It could not be. Iam 


telling you what I saw. 
Q. Let me ask you this, sir: Is that house there in the picture 
like Hicks’ house? A. Well, I haven't paid too much attention to Hicks' 


house. 

Q. Isn't it a fact, sir? A. Never been in it. 

Q. All right. 

Now, let’s look at this diagram again, Government Exhibit No. 
1. Now, sir, these purport to be the steps of Hicks" house on this dia- 
gram here. These light lines in here purport to be the windows, a bay 
window. 

Do you know what a bay window is, sir? A. Yes. 
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Q. Isn't it a fact that the bay window sticks out about four or 
five feet in front of the front door? A. Well, I don't know. You mean 
the windows would be four or five feet out from the front door toward the 
street? 


Q. The house. The front of the house where the windows are, 


where these three windows are, don't they stick out three or four feet ? 
A. Ihaven't measured it, but I imagine near it, probably maybe five 
or six feet or maybe four or five feet. I don't know. } 

Q. Now, sir, from where you were standing this morning could 
you see the front door to Hicks' house? A. No, indeed. 

Q. How can you say she fell from the front door? A. She 
fell from the front doorstep on the ground. 

Q. If you couldn't see the front door, sir, how can you say she 
fell from the front doorstep? 

MR. CASEY: I object, Your Honor. He is saying "the step, " 
not "the door." 

MR. DWYER: I said "the step." 

THE WITNESS: She fell from the step on the ground. 

BY MR. DWYER: 

Q. Oh, the step onthe ground? You mean the iron steps? A. 
From the top of the steps she fell to the ground. Now, what happened 
behind her I don't know because I didn't see anyone. 

Q. Allright, sir. Is it your testimony then that you can see 
from your house the top of the steps of Hicks' house? A. If you were 
probably looking for the top of the steps. But you could see somebody 
fall from that step. | 

Q. Isn't it a fact, sir, that from your house all you can see of 
Hicks' house, the front of it, is a little in front of the gate here? A. 
You can see anybody fall from the steps from my house. | 

Q. Where was she lying? A. Where was she lying? 

Q. Where was she lying when you saw her? A. Right on the 
pavement walk. 

Q. Was it the sidewalk pavement or was it the front yard? A. 
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She was lying on the front yard on the pavement. 

Q. That was the walk in the yard? Where was her head? 
A. What? Where was her head? 

Q. Where was her head? A. Her head was facing the street but 
she was sitting up on her elbow. 

Q. Her head was facing the street? A. Her head was facing 
the street, and she was sitting up on her elbow, laying on it like this 
(indicating). 

Q. Was her body laying face down on the sidewalk with her head 
facing the street, or was she on her side? A. She was on her side. 

Q. Which side was she on? A. Which side was she laying on? 

Q. Yes, sir. A. She was laying on her left side. 

Q. Allright. Now, where was the defendant Smith at this time? 
A. What? 

Q. Where was the defendant at this time when she was laying 
there? A. He was standing up by her. 


Q. Standing between you and she or behind her? A. How? 


Q. Was the defendant Smith in between you and Christine Smith? 
A. No, he wasn't. 

Q. Was he behind her? A. No, he wasn't. He was between her 
and L Street. 

Q. In other words, he was in back of Christine Smith's body? 
A. She was lying between the walkway where she was lying, he was 
standing between there and L Street, toward the next house up. 

Q. Allright. How far would you estimate your door was from 
up here? A. That I wouldn't know. I haven't measured it, and I would 
be afraid to Say because it is impossible to tell you just how far it is. 

Q. It is greater than half a block, isn't it, half a city block ? 

A. How? 

Q. Is it not a greater distance than half a city block? A. Half 
of a city block? 

Q. Yes, sir. A. No, indeed. It wasn't that far. 

Q. Isn't it a fact that Hicks’ house is more than half way up to 
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L Street from your house? A. Do you remember how far it ‘was when you 


were there when you were looking at it? A. I remember, but Iam not 
testifying. ! 
THE COURT: You must not ask questions. You may only answer 


them. 
THE WITNESS: I wouldn't know how many feet it was. 
BY MR. DWYER: -*~ 
Q. Allright. Now, you heard Smith tell her then to get up, is 
that right? A. What? 
Q. You heard Smith tell her to get up? A. I heard him tell her to 
get up. 
Q. There couldn't be any mistake about what he said? A. He 
said, "Get up.” 
Q. And you are certain about that? A. “Get up.” 
Q. Now, this was at 7:30 in the morning, wasn't it? A. Between 
7:30, around 7:30. 
Q. Approximately 7:30 or 8 o'clock? A. Something like that, 
7:30 or 8. > 
Q. Now, at that time K Street is a heavily traveled street, 
isn't it? A. How? | 
_ A lot of traffic on K Street? A. Traffic? 
Traffic; trucks, cars, people? A. A lot of traffic. 
Is that right? A. A lot of traffic on K Street. 
And you are right next to K Street, aren't you? A. Yes. 
A lot of noise on K Street at that time, isn't there? A. 
Noise? 
Q. Yes. A. Not too much. There is traffic. 
Q. But over this traffic and everything you heard Smith saying 
up here "Get up"? A. That is right. 
Q. You say he kicked her after a while, is that right, sir? A. 
How? 
Q. You say that the defendant kicked Christine Smith after a 
while, is that correct? A. I didn't understand you. 
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Q. Didn’t you on direct examination testify that the defendant 
told Christine Smith -- A. Yes, I did. 
Q. Did he kick her hard enough to break her ribs, do you think? 
A. He kicked her with his feet. 
Q. Was it a big kick or was it a nudge? A. It looked to bea 
big kick from where I was sitting. 


Q. A hardkick. And that was two or three times, that is true, 
isn't it? A. That is right. He kicked her with his feet. 

Q. When she got down to the gate you say she held on the gate and 
complained about going in? A. What? 

Q. Did she complain about going into the house at this time? 

A. When she got to the gate? 

Q. Yes. A. She didn't complain. She didn't say anything. I 
didn't hear her say anything. I saw her get ahold of the gate and he 
pulled her loose. 

Q. When you saw him pulling her through, did you make any ef- 
fort to come up here, or call the police? A. No, indeed, because I 
knew them not, and I notified a lady at least a friend of mine, notified a 
lady to call the police. 

Q. Who was that? Who did you notify? A. She is in court. 
Miss Marjorie. 

Q. Marjorie who? A. Marjorie Simmons. 

Q. You told Mrs. Simmons to call the police, is that correct, 
sir? A. Thatis right. And she figured he wouldn't hurt her as usual. 

As usual she felt and she figured he wouldn't hurt her as usual. 

Q. Allright. You say you heard her scream. Was that before 
she got in the house or after she got in the house? A. After she got in 
the house. 

Q. How do you know it was her? A. Well, I heard her scream 
in the house. 

Q. How do you know it was her? You didn't see her scream? 
A. Iknow. I heard her scream. Somebody screamed in the house. 

Q. What did she say? Did she scream, "Let me go, stop hitting 
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me, stop killing me"? A. No, she screamed out a straight hollering. 

Q. You knew it washer? A. I don't know definitely at the time. 
I heard her. 

Q. You are four houses away, is that right? A. That is right. 

Q. There are other people living in that neighborhood, aren't 
there? A. Oh, yes. Other people live in that neighborhood . 

Q. Now, sir, at the time you saw the defendant and the deceased 
in 1010, how was the visibility? Could you see good? A. How? 

Q. Could you see good at that time, when you saw the defendant 
come out of the Hicks' house? A. Could I see good? 

Q. Yes, sir. A. Well, I can see good enough to see a person. 

Q. Iam afraid you misunderstood me, sir. 

Was the sun shining brightly and a lot of light there and a cheery 
day? A. No, it was cloudy. 

Q. Acloudy day? A. I think it was. 

Q. Was it broad daylight, the sun shining at that time? A. It 
was daylight. 

Q. You are sure it wasn't raining that day? A. I think it was 
raining. I think it did rain. I don't know whether it was raining right 
at that time, but it was raining, you see. 

Q. Asa matter of fact, at that time it was drizzling, wasn't it? 
A. Probably. 

Q. Incidentally, did you know the defendant before this date? 
A. How? 

Q. Did you know the defendant before August 12th? A. Well, 
I have been living in that community about a year. 

Q. Did you know him? A. I know him when I seen him. I never 
had a conversation. 

Q. Did you know Christine, the deceased? A. No more than I 


know she coming to visit Miss Margaret. I have seen her. 
MR. DWYER: That's all. ! 


MR. CASEY: I have no further questions. 
(The witness left the stand.) 
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MR. CASEY: William S. Lee. 
Thereupon, 
WILLIAM S. LEE 
was called as a witness by the United States and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. CASEY: 

Q. You-are William Samuel Lee? You live at 2202 First Street, 
Northwest, in the District of Columbia, is that correct, sir? A. I 
moved from that address. 

Q. Where do you live now? A. 1448 Fairmount. 

Q. Do_you know the defendant Daniel Smith, Jr.? A. Yes, Ido. 

Q. Is he related to you? A. Yes. 

Q. What is the relationship? A. Uncle. 

Q. Heis your uncle? A. Yes. 


Q. Do you see him here in this court room? A. Yes. 


Q. Will you point to him? A. There he is over there (indicating. ) 
MR. CASEY: May the record show the witness identified the de- 
fendant, Your Honor? 
THE COURT: The record may so show. 
MR, CASEY: Thank you, sir. 
BY MR. CASEY: 
Q. Directing your attention to August 11, 1955, on that date did 
you see your uncle, Daniel Smith? A. Yes. 
Q. Where did you see him? A. He was home. 
Q. What time? A. It was early inthe morning. It was 7:30 or 
a quarter to eight, something around that time. 
Q. Iam directing your attention to August 11th, the day before 
Christine died. A. Oh, yes, sir. 
Were you working with him on that day? A. Yes, we was. 
Tell us what happened on that date. A. That morning? 
No, as you finished your work. A. As we finished the work? 
Yes. A. We stopped by Mr. Barr's at 18th and Columbia 
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THE COURT: You said you stopped somewhere. Where did you 


THE WITNESS: After we got through work? 

THE COURT: Yes. 

THE WITNESS: Yes. 

BY MR. CASEY: 

Q. What is his name? 

THE COURT: The reporter didn't get the name that the witness 


mentioned. 
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Do you know, Mr. Casey? 

MR. CASEY: Barr, B-a-r-r. 

BY MR. CASEY: 

Q. You stopped at Mr. Barr's place? A. Yes. 

Q. Teli us what happened. A. Daniel went in and got the money 


after we did the job. 


Q. When you say "we," who do you mean? A. Daniel myself. 


Daniel, Leroy and myself. 


Comotto. 


Teddy. 
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Q. Who is Leroy? A. Leroy Ingram, a partner. 

Q. What work do you do? A. Wall scraping and plastering. 
THE COURT: Try to speak a little more distinctly and louder. 
THE WITNESS: Wall scraping and plastering. 

BY MR. CASEY: 

Q. Where did you go from there? A. We went toa job for Mr. 


Q. Where did you go from there? A. We dida job for Mr. 


. After Mr. Teddy -- A. We stopped on Ninth Street. 
. Were you getting any money for these jobs? A. Yes. 
Who was collecting this money? A. Daniel. | 
What did you do after you finished Mr. Teddy's s job? A. 
After we finished Teddy's job we went to Mr. Barr's to get 


money for the job we did on 18th and G. 


Q. Then what happened? A. After we stopped at Mr. Barr's, 
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we did a job for Daniel Comotto. 

Q. We have been all through these jobs. I want to know what you 
did after you finished the job. A. Oh, after we got the money we stopped 
down at Ninth and U at the Federal Liquor Store. 

Q. What happened there? A. We went in to get the check cashed. 

Q. And how much money did you total up to at this time? A. I 
don't know exactly what the money was. 

THE COURT: How is all this material? 

MR. CASEY: I assure your Honor I can link it up. 

THE COURT: You probably can link it up. 

MR. CASEY: May I make a proffer at this time? 

THE COURT: No. Come to the bench. 

(At the bench:) 

THE COURT: I like to see every trial streamlined. 

Tell me, not by way of formal proffer, what has this to do with 
the case? It may be technically relevant. 

MR. CASEY: The defendant claims that the reason he was looking 
for his wife was that she took all this money, and the fact is she didn't 

take the money. He left the money in the house. 

’ ‘THE COURT: I am not going to try out whether he was right or 
wrong in claiming his wife took the money, because even if she did, that 
is no justification for all these assaults; but anyway, if you want to show 
that the money was in the house, get right to it, but let's leave out all 
these preliminaries. 

MR. CASEY: Very well. 

(In open court:) 

BY MR. CASEY: 

Q. Now, did there come a time when you went home with Daniel 
Smith that night? A. No, I took him home that evening. 

Q. What time was that? A. That was early, around about 1 or 
1:30. | 

BY THE COURT: 

Q. Whattime? A. 1 or 1:30. 
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BY MR. CASEY: 
Q. Inthe afternoon? A. In the afternoon. 
Q. When was the next time you saw him? A. It was Saturday 
morning. 

Q. Was that August 12th? A. August 12th. 

191 Q. What time was this? A. That was early in the morning, 
between 7:30 and a quarter of eight. : 

Q. Where was it you saw him? A. He was home. 

Q. What happened then? A. What happened? 

THE COURT: Don't have these wide open dragnet questions. 

If you want to bring out some one particular item, as you indi- 
cated at the bench, suppose you direct your question to that, let's pro- 
ceed expeditiously. 

BY MR, CASEY: 

Q. Did you go to Daniel Smith's door? A. Yes. 

Q. Did you see Daniel Smith? A. Yes. 

Q. Did you talkto him? A. Yes, I talked to him. 

Q. What did he say? A. I went to Leroy's house first -- 

THE COURT: Confine yourself to answering questions. Suppose 
you repeat the question. 

BY MR. CASEY: 

192 Q. What did Daniel tell you when you went to his house on that 
morning? A. I was getting to that. I called him up first on the phone. 

Q. After you called him you went to his house? A. Yes. 

Q. Did you have a conversation with him when you went to the 
house? A. Yes; "Good morning; come on in." : 

Q. When you went inside did you see Christine Smith, his wife? 
A. Yes, I seen her. 

Q. Where was she? A. By the radiator. 

Q. What was she doing? A. She was standing by the radiator. 

Q. Did you look at her? A. No, I didn't get a good look at 
her. 


Q. Was it light, was the light on in the room? A. Yes, the light 
was on. | 
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Was she all right? A. Yes. 

Did you talk to her? A. No, I didn't talk to her. 

Did she say anything at all? A. No. 

Did you talk to Daniel? A. No, no more after that. 

Why not? A. He was in the house and I was in the house. He 
was busy going through drawers -- 

THE COURT: I thought, Mr. Casey, that you indicated some one 
item, in fact, you did indicate at the bench conference some one item 
that you wanted to proveby this witness. Are you going to prove it? 

MR. CASEY: Yes, Your Honor. I am attempting to do it. 

THE COURT: Suppose you get right to it. 

BY MR. CASEY: 

Q. Did you have a conversation with Daniel Smith about his 
money and his wife? A. Money and his wife? 

Q. Yes. A. Before I came over to his house, I called him up 
on the phone first to find out if there was any work. 

Q. Allright. A. He said, "Come on over." 

When I got there he opened the door for me and I came on in the 
house and I stopped -- you keep right straight down through the -- 

194 THE COURT: Just a moment. Please answer the question that 


was asked you. The question that was asked you was, Did you have a 


conversation with the defendant about his money? 

‘THE WITNESS: No. 

BY MR. CASEY: 

Q. Did you have a conversation with him about his wife? A. 
No, I didn't. 

Q. What did you talk to him about when you went into the house? 

THE COURT: Iam going to permit you to ask leading questions. 

MR. CASEY: Thank you, Your Honor. 

BY MR. CASEY: 

Q. When you went in the house and you saw Daniel Smith and 
Christine Smith -- 

THE COURT: Please don't make statements; just ask questions. 
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BY MR. CASEY: 

Q. Did Daniel say anything to you about Christine taking his 
money? A. On the phone he did. 

Q. When you got there did he say anything? A. No. 

THE COURT: It doesn't make any difference when or where he 

said it; did he say Christine had taken his money? 

THE WITNESS: Yes, on the phone. 

BY MR. CASEY: 

Q. What didhe say? A. He told me to "Come on over; Christine 
have my money, " and it stopped right there. 

Q. What were the two of them doing, Christine and Deniel, at 
that time? A. Daniel was just talking. 

Q. What? A. Daniel was just talking to his wife. — 

Q. What was he saying? A. “Give me my money.” 

@. What else did he say? A. That's all. : 

Q. What did she say? A. She said, "I don't have your money." 

THE COURT: Will you fix the time? Was this before the events 
that occurred that started at Mason's house? 

MR. CASEY: No, Your Honor. Thisis after Mason' s house and 
before the doctor arrived. 

THE COURT: Very well. 

BY MR. CASEY: 

Q. You say this was about what time in the morning? A. Well, 
it was the same time; I stayed there -- I wasn't there five minutes. 

Q. What time did you go there? A. Between 7:30 and a quarter 
of eight. 
THE COURT: You still haven't proven the one circumstance for 


which you said you called this witness. Now, I think you are wasting a 


lot of time with this witness. 

MR. CASEY: All right, Your Honor. 

BY MR. CASEY: 

Q. After you left there that time, sir, did you then contact your 
partner, or Daniel Smith's partner, Leroy Ingram? A. Yes. 
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Q. Did you tell him what occurred? 

MR. DWYER: I object to what occurred. 

BY MR. CASEY: 

Q. Did you have a conversation with him? A. Yes -- Leroy? 

Q. Yes. A. Yes. 

Q. When was the last time you went back to Daniel Smith's 
apartment? A. When they were moving out the furniture. 

Q. What time was that? A. I don't know the specific date. 

Q. How many days after the day Christine died? A. I guess 
around about four or five days. 

197 Q. What happened when you went back there then? A. Well -- 

THE COURT: Don't ask a person just what happened. Direct 
your question to a specific matter. 

You know a person can deliver a whole lecture on what happened 
on a particular day. 

MR. CASEY: Yes, Your Honor. 

BY MR. CASEY: 

Q. Did you see them moving the furniture out? A. Yes. 

Q. Did you see anything fall out from behind the furniture? A. 
Yes, I did. 

Q. What piece of furniture? A. The sofa. 

Q. In which room? A. In the front room; in the living room. 

Q. What fell out? A. A pocketbook. . 

Q. Whose pocketbook? A. Daniel's. 

Q. What did it have init? A. It had money in it. 

Q. How much money? A. $206 and some cents, and a check. 

THE COURT: Have you anything further with this witness ? 

MR. CASEY: I have no further questions. 

THE COURT: Will counsel come to the bench, please? 

(At the bench:) 

THE COURT: Mr. Casey, if you are going to put on many more 
witnesses like the two that you put on you will end with a verdict in favor 
of the defendant. What did you call this man for? 


99 

MR. CASEY: In the defendant's statement he makes the allega- 
tion that his wife took his money. | 

THE COURT: What difference does that make? 

MR. CASEY: She never had the money; he himself had lost it. 

THE COURT: What difference does that make? That has nothing 
to do with the case. We are not trying a dead woman for larceny. : 

MR. CASEY: His whole theme -- 

THE COURT: You have got to stick to your logic. | 

Suppose he was right that she took the money, it would still make 
no difference. | 


MR. CASEY: No, it wouldn't. 

THE COURT: But the point is that this witness testified that 
after these people were back at home the wife was perfectly all right. 
I was wondering whether you were trying to prove the defendant's de- 


fense. 

MR. CASEY: No. That negatives the fact that she received 
these injuries from falling on the step. She must have got them when she 
was inside the room because the defense contends that she got this gash 
on her face and forehead from falling on the doorstep. 

MR. DWYER: No, that wasn't my opening statement. 

THE COURT: I didn't understand that was your theory. 

According to your theory she was badly hurt before she was pushed 
pack into her own house. 

According to the very witness you put on she was in perfectly good 

condition. I don't know what you called him for. You shouldn't have 

called him. 

Now, streamline your case. I think it was a mistake to call him. 

(In open courts) 

MR. CASEY: I have no further questions of this witness. 

MR. DWYER: I have no questions, Your Honor. 

THE COURT: You may step down. 

(The witness left the stand. ) 

MR. CASEY: Call Leroy Ingram. 
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Thereupon, 
200 LEROY INGRAM 
was called as a witness by the United States and, being first duly sworn, 
was examined and testified as follows: * 
DIRECT EXAMINATION 

BY MR. CASEY: 

Q. You are Leroy Ingram; you live at.1532 uU Street, Northwest, 
in the District.of Columbia, is that correct, sir? A. Yes. Ihave 
moved since then. 

Q. What is your present address? A. 1938 Asth Street. 

Q. Do you know the defendant Daniel Smith, Jr. ? A. Yes, sir. 

Q. Do you see him present in the court rooin, and if so, will 
you identify him? A. Yes, sir; that's him sitting there (indicating). 

MR. CASEY: May the record show the witness identified the 
defendant ? 

THE COURT: The record may so show. 

BY MR. CASEY: 

Q. Are you in partnership with the defendant? A. Yes. 

Q. In what business? A. Plastering. 

Q. Directing your attention to August 12, 1955, on that date, 
sir, did you have a conversation with the defendant? A. Repeat that, 
sir. 

Q. On August 12th, the day Christine died. “A. That's right, yes. 

THE COURT: Speak a little louder. 

THE WITNESS: Yes, sir. 

BY MR. CASEY: 

Q. What time was this? A. It was in the morning. 

Q. About what time? A. I couldn't say definitely but it was in 
the early part of the morning. 

Q. About eight or nine o'clock? A. I think before that. 

Q. Would you tell us what, if anything, Daniel told you at that 
time? A. Well, he tells me -- 

Q. Where were you? A. I was at home, in bed. 
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Q. Where was he? A. Iguess he was at home because I talked 
to him over the telephone. ; 

Q. Tell us what he said. A. He said to me, "Leroy, Christine 
have fallen down and she don't say anything; she don't speak. " 

I told him to call the ambulance or the police. | 

Q. Did you have any other conversation with him? A. None 
other than -- no, sir, we didn't; we didn't have any conversation after that. 

MR. CASEY: I have no further questions. Your witness. 

MR. DWYER: I have no questions. 2 

THE COURT: You may step down. 

(The witness left the stand. ) 

MR. CASEY: Call Officer Krause. 

Thereupon, 

MILTON S. KRAUSE 
was called as a witness by the United States and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. CASEY: 

Q. You are Officer Milton Stanley Krause, a member of the 
Metropolitan Police Department, assigned to the Third Precinct, is that 
correct, sir? A. That is correct. 

Q. Directing your attention to August 12, 1955, were you so as- 
signed on that day? A. Yes, sir; Scout 31. 

MR. DWYER: Please speak up a little bit. 

THE WITNESS: Scout 31; Third Precinct. 

BY MR. CASEY: 

Q. On that date, sir, did you have occasion to see the defendant 
Daniel Smith? A. Yes, I did. 

Q. Do you see him present in the court room now, and if so, 
will you identify him? A. Yes, I do. He is seated over there (indi- 
cating). 


MR. CASEY: May the record show the witness identified the 
defendant ? 
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THE COURT: The record may so show. 

BY MR. CASEY: 

Q. Where did you see him? A. Inside 1006 26th Street, North- 
west. 

Q. Is that in the District of Columbia? A. In the District of 
Columbia. a 

Q. What time was this, approximately? A. 0:15 a.m. 

Q. What occasioned your seeing him there? A. We had a radio 
call to go there to investigate a sick person, possibly a D.O.A. 

Q. Did you go inside the house when you got there? A. That is 
correct. 

Q. Tell us, sir, what you found when you went in. A. As we 
entered into this residence we saw a pair of red sandals and blood 
spattered on the threshhold as you enter into the building; noted blood on 
the hallway and along the wall, and as you went in past the stairwell there 
was two doors you passed, and the third door you walked into this bedroom. 

When we got inside Dr. Fox was standing at the foot of the bed 
in the room, and the body was lying on the floor, which was identified as 
Christine Smith. 

Q. What else did you see? A. Well, the room itself was pretty 
much in disorder. Things were -- particularly the sofa to the right had 
an arm broken off of it. 

There was blood all about the room, up on the walls, on the bed. 


There were two electric irons underneath the bed and an iron pipe; and 


just general disorder in the room. 

MR. CASEY: Will the Court indulge me a moment? 

THE COURT: Surely. Take whatever time you need. 

BY MR. CASEY: 

Q. I show you Government Exhibits 5 and 6, sir, and ask you if 
these are the flatirons that you saw in that room. A. That is correct. 

Q. Where were those flatirons? A. Underneath the bed and 
about the middle. 

Q. And what position was the bed in in the room? A. It was 
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tilted at a slight angle, pulled away from the wall. 
Q. What was the condition of those flatirons when you saw them? 
205 A. The tip of this one had blood at the top. The = had splat- 
ters of blood on it. : 

Q. I show you an iron pipe marked Government Exhibit No. 7 
and ask you if this is the pipe that you have referred to. A. That is 
correct. 

Q. Where was that pipe when you saw it, sir? A. Alongside of 
one of these irons. 

Q. What was the condition of that pipe when you saw it? A. 
Covered with blood. 

MR. CASEY: May it please the Court, I believe it will be stipu- 
lated between counsel for the Government and counsel for the defendant 
that the blood found on the iron pipe and the two pressing irons was the 
blood of the deceased, as indicated in the deposition filed in this case, 


Your Honor. 


MR. DWYER: That is so stipulated, Your Honor. . 


‘THE COURT: Very well. 

BY MR. CASEY: 

Q. Did you see the defendant there at that time? A. That is 
correct. 

Q. Did you have any conversation with him? A. lasked him 
what happened. 

Q. What did he say? A. He said his wife had fallen. 

BY THE COURT: | 

Q. He said what? 

A. His wife had fallen. 

BY MR. CASEY: 

Q. Did he tell you anything else? A. At the time I started 
questioning him about the blood through the hallway and along the doors 
out of the room, I asked him if the deceased had left the room, and he 
stated she hadn't; that she had fallen in the room. 

Q. Did you notice how the defendant was Gressom at that time? 
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A. He had a skivvy shirt on, a T-shirt and a pair of trousers, dark. 

Q. Did you see a pair of khaki trousers there at that time? A. 
On further investigation we found a tub with a pair of khaki trousers 
soaking in the bathtub. 

BY THE COURT: 

Q. Where were the khaki trousers? A. In the bathtub. 

BY MR. CASEY: 

Q. Did you have occasion to have a conversation with the defend- 
ant concerning any money? A. He stated that at the time that he had 
approximately $196 plus a $4 check that had disappeared and he felt that 
his wife had taken it. 

MR. CASEY: Will the Court indulge me a moment? 

THE COURT: Surely. Take whatever time you need. 

BY MR. CASEY: 

Q. Where were these flatirons and pipe in relationship to the 
body? A. Well, the bed would be approximately seven feet long, so they 
were about midway; I would say from three to four feet away from the 
body. 

MR. CASEY: With the Court's indulgence, may I use this chart ? 

BY MR. CASEY: 

Q. Officer Krause, I show you this diagram. To orient you to 
it, this is Daniel Smith's house. 

This shows the bedroom, and the black outline here being the 
position of the bed, and the figure of the body here being the approximate 
position in which the body was lying. A. That is correct. 

Q. Would you come down here and point to where you saw the 
irons and the pipe? 

(The witness left the stand and went to the blackboard. ) 

A. Approximately in the center of the bed; it would be in this 


general area (indicating). 

BY MR. CASEY: 

Q. Underneath the bed? A. Underneath the bed. One at this 
side and one at this side. 
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Q. And the pipe? A. Near them. 

Q. Will you describe, sir, where you saw the blood : on the floor? 
A. The blood was all through here. In the room? 

Q. Yes, sir. A. The blood was all through; back of this chair; 
up on the wall was blood; back by the radiator was blood. The bedding 
that was pulled down, there was blood up in this area. Blood had gone 
through this room through this archway back in here; that is in the 
bedroom and living room, besides being all through here, through this 
door. 

Q. Is there a track on the floor here on which these doors run 
back and forth? A. That is correct. 

Q. Did you observe the condition of that track? A. It was intact. 

Q. Were there any broken points? A. No, sir. 

THE COURT: Let the witness resume the stand unless you are 
going to ask him questions about the diagram. 

(The witness resumed the witness stand. ) 

BY MR. CASEY: 

Q. What was the condition of the clothing on the deceased? A. 
She had a slip on that exposed her breasts, and had been pulled down. 
That's all she had on. : 

MR. CASEY: I have no further questions of the witness. 

* * * * cad 
CROSS-EXAMINATION 

BY MR. DWYER: 

Q. Now, Officer, this bed that you referred to in here, did you 
look under it, under the bed itself -- not on the floor, but under the bed 
itself? A. You mean up under there? 

Q. Yes. A. No, sir. 

Q. Are you familiar with the way it was constructed? A. Yes, 
sir. 


Q. Isn't it a fact, sir, that it had a foot and two poles going down 
each side to hold the foot and the head apart? Would that be true, sir? 
A. Ijust couldn't say definitely. 
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Q. Well, let me ask you this, Officer. Were you present when 

the pictures were taken? A. That is correct. 
“-Q. You were, sir? A. Yes. 

Q. Do the pictures fairly represent, sir, the condition of the 
apartment, the body, at the time you arrived? A. For one exception. 

Q. What is the exception, sir? A. That is where the drapes 
were drawn so we could get a better picture of the room on the inside. 

Q. In other words, the only difference in the pictures is that the 
drapes were drawn? A. Yes. 

Q. Otherwise the picture clearly represents what you saw when 
you got there? A. Yes. 

Q. Are you sure about that? A. Yes, sir. 

Q. Iam going to show you a picture of what has been marked 
as Government Exhibit No. 3-A and ask you if that is a fair picture of the 
arrangement of the. bed and the two irons and the pipe. 

THE COURT: I think it has been stipulated that all of those pho- 

tographs were accurate. 

~ MR, DWYER: Very well, Your Honor. I will assume his answer 
is in the affirmative, then. 

THE COURT: In fact they are Government exhibits and you stipu- 
lated that they were accurate. 

MR. DWYER: Yes, Your Honor. 

BY MR. DWYER: 

Q. Directing your attention to that picture, Officer, Iam going 
to ask you if that picture doesn't disclose that the two irons and the pipe 
are almost under the sidepiece of the bed. A. It would appear on this 
picture it would. 

Q. And that was an official police department picture, was it 
not, sir? A. That is correct. 

MR. DWYER: That is all I have on that picture, then. Possibly 
we can save time, rather than going into what the defendant told him, I 
believe it was similar to the statement Mr. Casey intends to introduce, 
and rather than ask him to bring it all out we can stipulate he told him 


the same thing. Is that correct? 

MR. CASEY: Yes. 

THE COURT: Very well. 

MR. DWYER: Thank you, Your Honor. 

BY MR. DWYER: 

Q. Do you recall anything more about the call telling you to go 
to this address? Do you know whether it was from an ambulance or from 
the police dispatcher? A. The police dispatcher is where we received the 
call. 

Q. Did they indicate to you that somebody on the premises had 
called to report this thing? A. No. 

Q. But the call did come in that it was either a sick person or 
dead on arrival, is that correct? A. I believe the way it came over it 

was "Person probably D.O.A." 

Q. In other words, the words "sick person” wasn't used? A. 
Not that I recall. 

Q. You did testify to that on direct examination. Do you want to 
correct that now that it was not used? A. I couldn't tell you word for 
word. This is as I remember it. 

MR. DWYER: That is allI have, Your Honor. 

MR. CASEY: I have no redirect examination of this witness, Your 


THE COURT: You may step down. 
(The witness left the stand. ) 
THE COURT: We will take our luncheon recess at this time. 
* * * * ‘e 
MR. CASEY: The Government calls John R. Coe. 
Thereupon, 
JOHN R. COE 


was called as a witness by the United States and, being first duly sworn, 
was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. CASEY: 
Q. You are John R. Coe and you live at 1006 26th Street, 
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Northewest, in the District of Columbia, is that correct, sir? A. Yes, 
sir. 

Q. Do you know the defendant Daniel Smith, Jr.? A. Yes, sir. 

Q. Do you see him present in the court room, and if so, will 
you identify him? A. Yes, sir. 

Q. Where ishe? A. Sitting right over there (indicating). 

MR. CASEY: May the record show the witness identified the 
defendant ? 

THE COURT: The record may so show. 

In answering questions you must speak louder and more distinc- 
tly and slowly because a lot of people in the court room will have to 
hear everything that you are saying. 

THE WITNESS: All right. 

THE COURT: You may proceed. 

MR. CASEY: Thank you. 

BY MR. CASEY: 

Q. Directing your attention to August 12, 1955, on that date did 
you see Daniel Smith? A. Yes, sir. 

Q. What time did you first see him on that date? A. I seen 
him about 7:30 that morning. 

Q. Did you see him any before that? A. Not before. 

Q. Where did you see him on that occasion? A. He came up 
there and knocked on my door and -- 

Q. Did you have a conversation with him at that time? A. No, 


sir. He didn't say one word. 

Q. He didn't say anything? A. Not to me. 

Q. Did you hear him say anything? A. Yes, sir. 

Q. What did he say? A. He just asked my niece had she seen 
his wife, and she said no, and he went on back down the steps. 


Q. Do you know Harrison Mason? A. Yes, sir. 

Q. Were you at his house earlier that morning? A. About 
4-30 when I left. 

Q. When you were at Harrison Mason's house earlier that 
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morning, did you see Daniel Smith at that time? A. I seen him when he 
got out of the cab that night -- not that night but it was 4; 30. 

Q. Inthe morning? A. In the morning. 

Q. Where did you see him? A. He got out of the cab right in 
front of his door and went in his house, and came back to the cab driver, 
and went back in his house. : 

MR. CASEY: I have no further questions of the witness, sir. 

CROSS-EXAMINATION 


BY MR. DWYER: 
Q. Mr. Coe,you were over at Mr. Hicks' house that evening, or 


the morning -- 
* * 

BY MR. DWYER: 

Q. Mr. Coe, what time did you go over to TS house -- 
Hicks? A. About 11 o'clock that night. 

Q. That would be on the 11th of August? A. That's right. 

Q. The night before? A. That's right. 

THE COURT: Iam not quite clear about this witness’ testimony. 
He testified, I understood, that he saw Mason getting out of the cab. 

MR. CASEY: No, Your Honor; he saw the defendant. 

THE COURT: Iam glad to have my thinking clarified; I missed 
something, then. 

220 MR. DWYER: May I proceed, Your Honor? 

THE COURT: You may proceed. 

MR. DWYER: Thank you, Your Honor. 

BY MR. DWYER: 

Q. After you got over there, did you see Christine Smith? A. 
I seen her about 2:30. 

Q. Where did you see her, Mr. Coe? A. She was coming down 
the steps in her slip. 

Q. When you say coming down the steps, you mean inside -- 
A. Upstairs, that's right. 

Q. Inside Harrison Mason's house? A. Yes, sir. 
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Q. She was coming down the stairs? A. That's right. 

Q. Linvite your attention to this diagram on the blackboard here 
which purports to be a floor plan of Harrison Mason's home. See if you 
can follow me. 

This is the front room here of Harrison Mason's home? A. Yes, 
sir. 

Q. This is a bedroom, or dining room, or something? A. Yes, 
sir. 

Q. This is the front door here? A. That's right. 

Q. The steps that you referred to, are these the steps here in 
the front hall? A. That's right. 

Q. You say she was coming down about two o'clock in the morn- 
ing? A. About 2:30. 

Q. Inaslip? A. That's right. 

Q. Had she been drinking at that time? A. Well, she hada 
bottle. 


THE COURT: Now, I think you are outside the scope of the direct 
examination. 
You have a right to call this witness as your own witness later 


on, at the proper time. 

MR. DWYER: Well, Your Honor, Mr. Casey asked the witness 
where he was when he saw the defendant, and he said at Hicks’ house, 
and I am trying to ascertain how he got there. 

THE COURT: That's right, but now you are asking this witness 
whether the deceased was drinking. Isn't that outside the scope of the 
direct examination? 

MR. DWYER: Will Your Honor let me ask the next question, and 
I think I can tie it in? 

THE COURT: Very well. I do want to repeat the statement I made 

this morning, there is no use trying to show that the deceased had 
been drinking because the Coroner testified that she had. 

MR. DWYER: No, Iam not trying to show that, Your Honor. 

THE COURT: Very well. Proceed. 
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BY MR. DWYER: 

Q. Isn't it a fact, Mr. Coe, when she came downstairs you and 
she had a few drinks? A. That's right. : 

Q. Did you subsequently go out and get some liquor? A. No, 
sir. : 

Q. Approximately how many drinks did you have? A. Well, I 
was drinking before I went there, and I had about three until Mason came 
there. 

Q. Were you feeling pretty good? A. I was. 

THE COURT: I don't know what you mean by that. 

BY MR. DWYER: 

Q. Would you say you were feeling the effects of the liquor you 
had been consuming, sir? A. Sure, I was feeling the effects of it. 

Q. You went back to your own home? A. That's right. 

Q. And at about 7:30 in the morning Smith came to your door? 

A. That's right. 

Q. Now, Mr. Coe, I am going to invite your attention to this 
larger diagram, Government Exhibit No. 2, which purports to be the 
floor plan of the place that the defendant Smith lived. A. That's right. 

Q. That is the front room; that a bedroom; that a bathroom, and 
this is the stairway going upstairs. A. Going upstairs? 

Q. Yes. A. Oh, yes, that's right. 

Q. This is the front hall here? A. That's right. 

Q. Are you oriented? A. Yes. 

Q. This is the stairway going up to your apariaant A. That's 
right. 

Q. Is your apartment at the head of the stairs? A. That's right; 
two rooms back. : 

Q. Do you rent both rooms in a row? A. That's right, straight 
back. 


Q. You have two different rooms but they are adjoining rooms? 
A. That's right. 
Q. And those rooms would be over the apartment of Daniel Smith, 
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would they not? A. They would be over his kitchen. My kitchen is 
over his kitchen. 

Q. From 7:30 in the morning, the time that he came to your door 
-- strike that. 

Did there come a time when you were awakened by police officers ? 
A. That's right. 

Q. What time was that? A. I imagine about nine something. 

Q. Nine o'clock? A. Somewhere along in there. 

Q. Between the hours of 7:30 when Smith came to your door and 
nine o'clock when you were awakened by the police officers, did you hear 


any screams, thuds, cries, curses, groans, or any type of disturbance? 
A. I didn't hear anything because I was asleep. 

MR. DWYER: No further questions. 

BY THE COURT: | 

Q. You were asleep? A. Yes, sir. 

MR. CASEY: I have no further questions of this witness. 


THE COURT: You may step down. 

(The witness left the stand.) 

MR. CASEY: Call Officer Rudbeck. 

Thereupon, 

CARL A, RUDBECK 
was called as a witness by the United States and, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 

BY MR. CASEY: 

Q. You are Detective Sergeant Carl A. Rudbeck, a member of 
the Metropolitan Police Department, assigned to the Homicide Squad; 
is that correct, sir? A. That is right, yes, sir. 

Q. And were you so assigned on August 12, 1955? A. Yes, sir, 
I was. 

Q. Were you assigned to investigate the death of Christine Smith 
on that date? A. Yes, sir. 

Q. Did you have occasion to go to the premises -- 
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THE COURT: Just a moment. Officer, how do you spell your 
last name? , 

THE WITNESS: R-u-d-b-e-c-k. 

THE COURT: Thank you. 

BY MR. CASEY: 

Q. Did you have occasion to go to the premises 1006 26th Street, 
Northwest, in the District of Columbia? A. I did, yes, sir. 

Q. What time, sir? A. Iarrived on the premises at 1006 26th 
Street at approximately 9:20 a. m. 

Q. And at that time, sir, did you have occasion to see the de- 
fendant in this case? A. I did, yes, sir. 

Q. Do you see him present in the court room, and if so, will 
you identify him? A. Yes, sir. He is seated at the table over there. 

MR. CASEY: May the record show the witness identified the de- 
fendant ? 

THE COURT: The record may so show. 

BY MR. CASEY: 

Q. Sergeant, will you describe to us what you found when you 
went into those premises? A. At my arrival there in the premises I 
parked the car at the curb and walked up to the front vestibule. 

As I got to the front door, to this outer part of this vestibule, I 


noticed a pair of red sandals, lady's sandals, one on either side of the 


entrance. I proceeded -- 

MR. CASEY: Just a moment. If Your Honor please, could the 
witness come down and testify at the board and describe his actions, on 
this chart, to orient the thing he is talking about ? 

THE COURT: I think it is better for him to testify on the witness 
stand, because it is difficult to hear at this end of the jury box. 

MR. CASEY: Thank you, sir. : 

THE COURT: He is too far from the reporter, also, when he 
stands at the blackboard. 

BY MR. CASEY: 

Q. I didn't mean to interrupt you. Will you continue? A. After 
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I entered this vestibule and observed these shoes, I walked on into the 
hallway, the long hallway leading back into the apartment. On the left 
I noticed what appeared to be a portion of a lady's dress lying there on 
the floor to my left. 

I went on back through a hallway and I noticed on my way back, 

I noticed a few blood spots on the floor. 

On closer examination Inoticed a few blood spots on the heating 
radiator on the right-hand side of that hallway that was just a few feet 
inside the door. 

I walked on back into the hall toward the back of the building, and 
at the end of that hall there was a door closed. 

Just before there was another little hallway that turned off to the 
left, or I should say just beyond that there was a little hallway that turned 
off to the left, and on that I noticed a couple of blood smears up beyond 
the door that was closed and secured with a padlock. 

I turned to my left down this hall and then to my left and entered a 
door that opened up into what appeared to be a bedroom. 

As soon as I got to that open door I observed the body of a colored 
woman, later identified as Christine Smith, lying on the floor on her back 
near the foot of the bed, but on the floor. 

I noticed she was dressed ina slip. The upper part of the slip 
was torn and exposed the front portion of her body. I noticed there was 


some blood ‘about her face and head, and on the shoulders a few little 


blood smears and underneath on the floor there was quite a bit of blood, 
some smeared and some coagulated, on the floor. 

On further examination I noticed other blood spots on the floor 
toward the door that enters into the front room of that portion of the 
apartment. That was on the linoleum. That more or less appeared to be 
smeared. 

On investigating a little further I noticed blood spots on the walls, 
the one wall which is the bedroom side partition that separates the bed- 
room and the front room; then on the sidewall which is the inside wall of 
the hall that I just talked about entering, that wall was spattered and 
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splashed; you could tell the blood had splashed, from my experience I 
would say in an upward direction. 

Q. Did you measure the height that these blood spots were on the 
wall? A. That blood was about seven feet. It was a good foot over my 
head, and I am six feet tall. : 

Then back in the Boner corners which would be the rear of that 
bedroom, there was a sofa in front of the window. The arm furtherest 
away from the door I had just mentioned entering, the arm furtherest 
from that door was broken from that sofa. That was lying on the floor 
almost in the corner between the end of the sofa and the sidewalls. 

There were some blood smears on the arm of that sofa, on the 
wall, below the window, and also on the wall alongside of the sofa. That 
is the sidewall of that room. 

That blood also was about the same height up on the walls. 

Then the radiator that sets in that corner along the sidewall of that 

room, the radiator had several blood spots and smears. 

The two pipes, the supply and the hotwater feed line and the exit 


line both had blood spots and smears on them, and they too were about 


as high as these spots on the wall. 

Then I looked further and underneath the bed -- of course, by 

this time I had observed this defendant sitting in the front room; I hadn't 
230 made any attempt to question him at that time, but I had observed 
him. I looked under the bed. 

There were two electric flatirons underneath the bed, and there 
was also a length of pipe. The pipe appeared to have been painted white, 
or ivory, and it had blood smears on it, as did the irons. One in particu- 
lar I noticed had quite a bit of blood on the tip of the iron. 

After the examination at the scene I then proceeded to talk to Dan- 
iel Smith, Jr. in the front room. He was up by the front window, sitting 
by the telephone at that time. 

I noticed that he had some marks on his shoulder and under his 
armpit, and on this right arm and on down on to his side. Ifirst asked 
him about those, and he said they were burn marks. I didn't go into 
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details at that time about how or when he had received them. ThenI 
asked him what had happened in the apartment, or if he had some trouble 
with his wife. He said he didn't know what had happened unless she had 
fallen. 

So I kept repeating the question about trouble, if he had had any 
trouble with his wife, and he said the only thing he knew she had fallen 
a couple of times. 

L asked him about the injuries I had noted on the woman's body; 
one of them on the side of the face, on the right side of the nose and the 
cheek, and a matted injury up in the hairline on the right side of her 

forehead, and some cuts on her hands, and he said he didn't know 
how she got those éxcept by falling. ; 

He went on to tell me that he had gone looking for her because of 
some money being missing from his pants underneath his pillow. It 


was $196, and he said that he woke up and she wasn't there and he went 
looking for her, and when he found her he brought her home, and they 


were talking about it, and she went in the front room and sat down on the 
sofa, and he was in the bedroom. 

He said she called to him and asked him for a glass of water and 
he went out toward the kitchen -- or she asked for some water -- and he 
went in the kitchen to get the water. 

He said while he was out there, and on the way he heard this 
noise, and when he came back in he noticed she was lying on the floor 
by the partition separating those two rooms, that is, the bedroom and 
the living room. 

He said at that time he helped her up and she was juicing -- the 
way he put it, he said the blood was juicing from her face. 

He said he helped her up and then went back out in the kitchen to 
get some water, the same water she had asked him to get, and he heard 
another noise and when he came back she was on the floor just where 
she was. 

He talked to her then and asked her about the money, and the 

last thing she told him he said was that she had left the money up 
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at Hicks, which was Harrison Mason, two doors up the street. 

l asked him about the arm of the sofa that was broken. He said 
he didn't know how that happened except when she fell on it. I think his 
words were "She fell on it.” 

L asked him about the pipe under the bed, the fact that there was 
blood on that, and the fact that it was bent at one end. He couldn't ex- 
plain that. 

Q. Did you ask him where that pipe came from, whether it had 
been under the bed, or what? A. Iasked him where the pipe came from 
and he said it was a pipe from the stove and it was usually kept behind 
the door, and he pointed to a door that leads off the small nat that I 
turned when I came in. 

Then I asked him about the blood on the irons and he couldn't 
explain that. The blood on the walls and the smears I described. He 
couldn't explain that, he couldn't explain any of it, and the blood out in the 
hall. 

Q. Did you ask him where the irons were kept ? 

THE COURT: Just a moment. Let the witness finish his answer 
and then if he has omitted anything you may go back and ask him. 

MR. CASEY: Thank you, Your Honor. 

BY MR. CASEY: 

Q. You may continue. A. He couldn't explain the blood out in 
the hall on the floor or on the radiator. I asked him about the dress that 
was out there in the hall, or at least the portion of the dress, and he said 
he didn't know how that got there except she was tearing her dress off 
when they came in. 

The sandals I asked him about, and he said he didn't pay any at- 
tention; they maybe came off as they were coming in. 

Q. Sergeant, you made reference to this sofa. Is this the sofa 


you have reference to, that has the broken arm? A. Yes, sir, it is. 

Q. The one that was back against this window (indicating), and I 
am referring to Government Exhibit No. 2, which is the diagram. 

THE COURT: I think if you will use the longer pointer we can 
see better. 
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MR. CASEY: Yes, Your Honor. Thank you. 

BY MR. CASEY: 

Q. This is the outline of Daniel Smith's apartment? A. Yes. 

Q. Is this the arm that was in front of the window, that was 
broken? A. Yes, sir, it was. . 

234 _@. Sergeant, will you describe to us how that arm was broken 

off? Was there any portion of it remaining on the couch, or what? A. The 
arm as I recall had two upright supports fastened or secured to the side of 
the sofa, the side which would be the framework for the bottom or the seat 
part of the sofa. Then there was a flat part which would make up the arm- 
rest, and the three pieces of that were broken away from the sofa com- 


pletely; that is, broken away from the frame completely. 
Q. Were there any jagged pieces sticking up ‘on the sofa? A. 


None to my recollection, no, sir. 

Q. When you examined this broken arm that was lying on the floor, 
as you described it, over in this corner, does this stick of wood here rep- 
resent the arm you. found? A. Yes, sir, it does. 

Q. Describe the blood which you saw there. A. There were blood 
spots and smears on most of the flat part of the arm of the sofa. 

235 Q. Was any corner of the arm covered in blood? A. I didn't no- 
tice any on the corners or edges. It was more or less a smear on the 
widest part of the arm. 

Q. Is this radiator the one you described that you saw the blood 
smears on? A. That is the radiator described in the bedroom yes, sir. 

Q. Are these the two pipes going up from the floor, not ceiling, 
that you described the blood spot on? A. Yes, sir, they are. 

Q. Was it on this wall here behind the radiator and around these 
pipes that you saw these blood spots at least seven feet high? A. On that 
wall and also a little ways over on the wall that the radiator is against. 

Q. This wall here? A. Yes, sir, but closer to the pipe. 

Q. Here (indicating)? A. Yes, sir. 

Q. Did you see blood spots on the wall on any other portion of the 
room? A. Directly under the rear window that we were -- 
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@. (Indicating on map)? A. That window, yes, sir. 

@. Onthe wall? A. On the wall beneath that window there were 

smears there. 

Q. Did you see any other blood spots on the wall in the bedroom ? 
A. The front wall of that bedroom yes, sir, there. 

(Indicating)? A. On both walls there, on the corner itself. 

Q. Both of these walls? A. Yes. : 

@. Was there furniture on the floor against these walls? A. 
There was a chest of drawers in that corner. 

Q. This chest right here (marking on diagram)? A. Yes, sir. 

Q. Approximately how high was that? A. I would say that was 
four and a half feet. 

Q. Was blood above that on the wall? A. Yes, sir, ‘it was. 

Q. And is that a chair sitting here? A. Yes, sir. 

Q. Was there blood above the wall on that? A. On the back of 
that and on the wall. 2 

Q. Sergeant, is there a steel runner, a metal runner, that connect 


these two portions of the wall here in which sliding doors converge? A. 


Yes, sir, there is. 

Q. Did you examine that metal portion? A. I did.- 

Q. Was there any portion of it broken or jagged or standing up? 
A. I didn't see any. 

Q. Did you go into this bathroom, Sergeant? A. I did. 

Q. And what did you find in there, if anything? A. We unlocked 
that door that I testified to earlier that was secured with a padlock and 
went back through that hall and into the bathroom, and there was a tub, 

I would say, about a five gallon or more or less abucket, but a large bucket, 
galvanized bucket, full, almost full of water with a pair of khaki pants 
soaking in the water. The water was reddish stained or reddish colored, 
apparently blood. 

Q. Did you have any conversation with the defendant concerning 
that? A. I did. After I found the khaki soaking in the water in the bathtub 
in that bucket I asked him why they were soaking and he said that when he 
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helped her up he got blood on them and he just went back there and soaked 
them to get the blood out. 

Q. Was there anything else that you observed in the room or in 
either of the rooms? A. Not that I can think of offhand. 

Q. Did there come a time when you took a written statement from 
the defendant? A. Yes, sir, there was. 

Q. Do you have that written statement? A. Ido. 

MR. CASEY: If it please the Court, may I receive the statement 
from the Sergeant's file? 

THE COURT: Yes, indeed. 

(Statement handed to Government counsel by the witness. ) 

MR. CASEY: May I offer this in evidence as Government's Ex- 
hibit 7? 

THE COURT: Of course. you and I understand what the question 
means. Your question was a form of colloquialism, did you take a 
statement from the defendant. What does that mean? Why don't you ask 
him in a definite, precise phraseology so the record will show what is 
intended? 

MR. CASEY: Yes, Your Honor. 

BY MR. CASEY: 

Q. Did you take a written statement, signed statement from the 
defendant’ concerning this offense? 

THE COURT: What does that mean, to take a statement? Did 
you ask him questions and did he answer them, and did you write down 
the answers that he gave, and then did he sign the statement. That is 
the process of taking the statement. 

MR. CASEY: : Thank you, your Honor. 

BY MR. CASEY: 

Q. Did you take a statement in question and answer form and 
reduce it to writing? A. I did. 

Q. Did the defendant sign it? A. He did, sir. 

THE COURT: Did you ask him some questions? 

THE WITNESS: Yes, sir. 
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THE COURT: And did he give you answers orally? 

THE WITNESS: He gave me answers orally and they were taken 
down in typewritten form as the questions were asked and the answers 
were given. | 

THE COURT: Very well. The process has to be brought out. 

MR. CASEY: The Government offers it in evidence. : I understand 
it will be stipulated by the defendant that this is the statement taken. 

MR. DWYER: Yes, Your Honor. | 

THE COURT: Very well. 

THE DEPUTY CLERK: Government's Exhibit 7. 


(Statement by defendant was marked 
Government's Exhibit No. 7 and re- 
ceived in evidence. ) 


MR. CASEY: With the Court's permission, may I read it to the 


jury at this time? 
THE COURT: The Court would like to see it. 
(Government Exhibit No. 7 was handed to the Court. ) 


THE COURT: You may read the statement to the Je 
MR. CASEY: Thank you, Your Honor. 
(Statement handed to Government counsel. ) 
MR. CASEY: May it please the Court, ladies and SELES of 
the jury, Government's Exhibit No. 7: 
"Office of the Homicide Squad, Metropolitan Police pean curs 
Washington, D. C., Friday, August 12, 1955 Statement started 
11:40 a.m. : 
"Homicide case: Christine Smith, female, colored, age 46 --" 
THE COURT: Mr. Casey, we all want to be sure what you are 
reading. I suggest you reada little slower. 
MR. CASEY: My apologies, Your Honor. I intended to do that. 
I unconsciously read fast. ! 
"Homicide Case: Christine Smith, female, colored, age 46 
years, 1006 - 26th Street, N. W., pronounced dead 9:30 a.m., 
August 12, 1955, by Dr. K. J. Fox, Emergency Hospital. 
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Question by Detective Sergeant Carl A. Rudbeck, Jr.: 

"Q. What is your full name, age and place of residence? 

‘A. Daniel Smith, Jr., 44 years old, 1006 - 26th Street, 
N. W., first floor apartment. 

"By Detective Sergeant Carl A. Rudbeck, Jr.: 

Daniel Smith, Jr., you are being held on account of the 
death of Christine Smith, colored, who was pronounced dead at 
9-20a.m., August 12, 1955, this death being caused by her 
being beaten about the head, while in the first floor apartment 
of 1006 - 26th Street, N. W., about 4:30a.m., August 12, 1955. 
I now ask you if you want to make a complete statement telling 
what knowledge you have of this beating, so that it can be taken 
down in typewritten form. Before making such a statement I 
advise you that your statement must be made freely and volun- 
tarily; also that your statement will be used in court at your 
trial, if it becomes necessary. After hearing what I have just 
told you, do you want to make a complete statement ?'” 

Answer by Daniel Smith, Jr.: 'I done told you all I know about 
it, I can tell him again.'” 

"Questions by Detective Sergeant Carl A. Rudbeck, Jr.: 

"Q. How long had you known Christine Smith? 

‘A. We been married thirteen years. We were married in 
Savannah, Georgia. 

"Q. While in the first floor apartment of 1006 26th Street, 
N. W., about 4:30 a.m., August 12, 1955, did you have some 
trouble with Christine Smith which led to her death? 

"A. No sir, I ain't had no trouble with her. 

"By Detective Sergeant Carl A. Rudbeck, Jr.: 

™Now, Daniel Smith, Jr., tell me in your own words what 
occurred which resulted in this homicide. '" 

"I got paid about 3:00 p.m., yesterday (August 11, 1955), I 
got $280. 00 from one place, $41, 00 from another and $4.00 check 
from another place. I went up to Clodfelter's and got my truck, 
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paid them, then I went to the Stadium Liquor Store and bought two 


pints of Seagrams' seven, I stopped at 15th and You and got a hair 
cut, then I went home, I got home about 5: 00 o'clock yesterday 
evening. When I went in the house I gave my wife the two pints of 
Seagrams seven and twenty dollars. I went up to the drug store 
and got some pads to put on my arm, then I came back home. 
Christine fixed my meal and I ate and put the pads on my arm, then 
I laid down, I didn't get up no more. When I woke up : it was late, 
but it was day, I seen my pants, I had them under the pillows, but: 
I seen they had been pulled out from under the pillow, they was the 
kahki pants I bought new yesterday and the ones you found in the 
water. That's when I got up and run my hand in the pocket, there 
wasn't no pocket book there, just a little bit of change. I put the 
pants on and went down to Margie's, the last house down on the 
corner at 26th andK. Iasked her if she had seen Christine and 
she said no. I left there and went back to Hicks (Harrison Mason) 
at 1010 26th Street. When I went to the door Owens (George Owens) 
was going into Hicks. When I walked in the door behind him, I 
shove Owens to one side. Hicks was sitting on the right side ina 
little chair. My wife was laying down on a cot with nothing on but 
a slip. She was awake, I call her 'Mutt' and I say, ‘Mutt you got 
my money?’ She say I ain't got your money, wait a ‘minute. I 
said ‘get up put you clothes on and go over to the house and get my 
money.’ She slipped her dress on over her head, she said 'wait 
honey I'm going with you,’ picked up her two red shoes, one in 
each hand, come out the door ahead of me and when we got to our 
house, she fell at the door. She said "help me up.’ I took my left 
hand and helped pull her up. She staggered on down the hall and 
in our room, I sat down on the bed and she went in the front room 
and sat on the davenport. She asked me to get her some water. I 
got to the ice box and I heard a noise. I came back and looked in 
the door and she was getting up off the floor between the front room 
and the bedroom. I went back in the kitchen and got a quart can 
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of water and brought that back to her and set it on the dresser. She 
said, get a glass. I can't drink out of that. I went back to get the 
glass, when I got back she was laying just like she was when you 
saw her. I said, what's wrong. She said, 'Your money is over to 
Hicks.' I went to the dresser and poured the water ina glass. I 
went over to her and she didn't say nothing. I said, here's the 
water, but she didn't answer. I went back in the bathroom and got 
a wash rag and washed her face, I thought it would help her. I 
said, ‘Mutt, Mutt, Mutt’ and shoved her with my hand. She still 
didn't say nothing. I started crying then and went to the telephone 
and called the police. The police told me to call an ambulance so 
I dialed the operator and called the ambulance. They came right on 
and I went in the front room and sat down. 

"Questions by Detective Sergeant Carl A. Rudbeck, Jr. 

"Q. At the time you found your money missing and went to 
look for your wife, what was your condition as to sobriety? 

"A. Iwas sober, I hadn't drank a drop of anything. 

"Q. What was your wife's condition, as to sobriety, at this 
time? 

‘A She was drunk when I went over to Hicks to get her. 

"Q. How were you dressed when you went to Hicks and found 
your wife? 

"A, I had on khaki pants, this undershirt and shoes I got on 


"Q. How did you get the blood on your khaki pants ? 

‘A. That's when I picked her up when she fell the first time, 
when she was sitting in the front room, she was wiping her face, 
blood was juicing over it. When I come back in with the water I seen 
blood on them, so I took them and put them in the water in the bath- 
room to soak them out. 

"Q. Did Hicks (Harrison Mason) confront you in this office 
about 11:30 a.m., today, and state to you that he heard you threaten 


to kill your wife after you had asked her about your money, and also 


saw you knock her down in front of your house? 

"A. Yeah, he said it awhile ago, but he's lying. 

"Q. Is there any reason for Hicks (Harrison Mason) to lie 
about this? 

"A. My wife and Hicks' wife drinks wine and whiskey over 
there every day, they alls drinks together. She gives him food that 
I buy. I don't know why he’s lying. . 

"Q. How did the blood smears get on the door leading from 
the hall to the rear bedroom and kitchen? 

"A. J don't know anything about that. 

"Q. How did the blood get on the hall floor? 

"A, don't know, I walked out there to show the ambulance 
man where to come, I might have got some on my feet. 

"Q. How did parts of your wife's dress happen to be lying 
in ‘this same hall? 

A. Tcouldn't tell you, she was tearing her dress off when 
she got in the house, as she cam ein the door. 

"Q. How did the davenport in the bedroom get broken? 

"A. Idon't know, cept she fell on it, it wasn't roken. 


"Q. How did two electric irons happen to be lying under the 


bed? 
- tA, IT couldn't tell you nothing about that. They was up on 

the white stove. 

"Q. How did a length of pipe happen to be lying under this 
same bed? 

‘tA. That sat behind the green door, it belongs to the gas 
stove setting in the corner. | 

"Q. Did your wife have any difficulty in walking, or did she 
complain of anything wrong with either of her legs? 

‘A. She fell out of a two-story window at 6th and Eye Streets 
about two years ago, her ankles was always swolled up. 

"Q. What injuries did you notice on her after she got in the 
apartment and was sitting in the front room? : 
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"A. Iseen her wiping her face, I seen blood jumping, but 
I didn't notice. 
"Q. Have you and your wife had any previous trouble? 
"A She's cut me several times, stabbed me in the guts and 
threw bouling water on me. I've smacked her two or three times. 
"Q. Did your wife fall as she came out the front of Hicks' 


house? 
"A. No, sir. 
"Q, Was anyone present, beside you and your wife, when you 
came into your apartment this morning? 
"A. Nobody but us, me and her. 
"Q. How far did you go in school? 
‘A. Twent to the eighth grade in King George County, Vir- 


"Q. Can you read and write? 

"A. Yes sir. 

"Q. Have you made your statement and answered my ques- 
tions freely and voluntarily, without any force or promises being 
used or made by anyone to obtain the same? 

"A. No sir, ain't nobody forced me to do nothing. 

"Q. Is there anything you want to add to your statement 
that has not already been covered? 

A. No sir, that's all I know.” 

"Statement finished at 12:55 p.m., August 12, 1955. 

"Statement typed by Detective Sergeant Emmett R. Waters." 

Signed, Daniel Smith, Jr. 

Witnessed: Carl A. Rudbeck, Jr., Milton S. Krause, and 
Emmett R. Waters. 

MR. CASEY: I have no further questions. Your witness. 

MR. DWYER: If Your Honor please, as I understand it that 

statement is offered with the understanding that Dr. Fox, Officer Krause 
and Officer Davis heard the same statement from the defendant. 
249 MR. CASEY: That is true. 
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THE COURT: Very well. You have so stipulated. 
MR. DWYER: We stipulated that in cross- -examination. 
CROSS-EXAMINATION 
BY Mz. DWYER: 
Q. Now, Sergeant, in this statement of what happened you men- 
tioned in one of your questions that Harrison Mason confronted the defend- 
ant with a statement, is that correct, sir? A. Yes, sir. 
Q. Iam referring specifically to: 
"Question: Did Hicks (Harrison Mason) coatront you in this 
office about 11:30 a.m. ?" 


That would be the same date the deceased net her death, is that 
a fact? A. That is a fact, yes. : 

Q. At that time was Harrison Mason under the influence of liquor 
or did you smell any alcohol? A. I noticed alcohol on his breath, but he 
wasn't under the influence of liquor. 

Q. But you did smell alcohol on him? A. I could smell some, yes, 


sir. 

Q. Did Harrison Mason say at that time that he saw the defendant 

knock the deceased to the ground in front of his house, as your question 
250 reads? A. He said that he saw -- 

THE COURT: Now, just a moment. This is outside of the direct 
examination. 

MR. DWYER: It is part of the statement, Your Honor. 

THE COURT: You are asking this witness what ees said to 
the witness, are you not? 

MR. DWYER: Yes, sir, and this witness here is the witness who 
asked these questions. Iam cross-examining him on the aes that 
he asked the defendant. 

THE COURT: No, but you are now asking him what Mason said 
to him. Of course, you have a perfect right to cross- examine the witness 
concerning his conversation with the defendant. 

MR. DWYER: Yes, Your Honor, but I think this goes to credibil- 
ity too if Mason did say this. 

THE COURT: No, I think that is outside. 
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MR. DWYER: I will submit the question and abide by the Court's 
ruling on it. : 


THE COURT: You see, if you want to use this as to Mason's 
credibility, you should have confronted Mason with what he is supposed 
to have told this officer, and then you can call this officer as your own 


witness. 

MR. DWYER: Yes, sir. I won't pursue this any further. 

BY MR. DWYER: 

Q. Officer, at the time you entered the apartment did you notice 
a very severe burn on the defendant's right side? A. I noticed a burn 
on his right shoulder underneath the armpit and right side, yes, sir. 

Q. And his abdomen? A. And down under the abdomen, the 
upper portion of the abdomen. 

Q. Isn't it a fact that it was raw skin? A. Well, the burn appear- 
ed to me to have been of -- I wouldn't be able to say the exact number of 
days, but it wasn't one that happened in the past day or two. 

Q. No, but was the skin raw? A. Certain portions of it were, 
yes, and it had started to heal. My recollection is that the majority of 
it had started to heal. 

Q. Yes, sir. 

Did the defendant tell you that he had trouble with his arm, that 
he was incapacitated to some extent with thatarm? A. He told me 
that he couldn't use the arm. I could see that possibly he couldn't use 
the arm as he would normally. 

MR. DWYER: That's all I have, Your Honor. 

REDIRECT EXAMINATION 

BY MR. CASEY: 

Q. When you observed the defendant, did you observe him use 
the arm? A. I saw him from time to time around the apartment and he 
moved the arm around. I never saw him actually make any physical 
movements such as to pick something up or anything like that. 

Q. Did he sign the statement in your presence? A. He did. 

Q. What hand did he sign it with? A. He signed it with his right 
hand. 
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Q. Did he have any trouble signing it? A. No, sir. He had his 


arm up on the desk. His arm was on the desk. He sat in the chair and 
he signed the statement, not only the original, but all of the office copies. 

MR. CASEY: I have no further questions. 

RECROSS-EXAMINATION 

BY MR. DWYER: 

Q. With respect to the signing of the statement, subsequent to 
the signing ot it, you had an opportunity to compare the defendant's nor- 
mal signature with the signature on the statement, did you not, sir, at 
the Morgue? A. Idid, yes, sir. , 

Q. And you admit, do you not, that the signature on your state- 

ment, the signature he made with the bad arm, does differ from 
his normal signature? A. Well, I can't say that the other was his normal 
signature because I didn't see that signed. I did see him sign the state- 
ment. I don't know who signed that other paper that you had. 

Q. ThatIhad? A. The signat ure that you showed me at the 
Morgue. 

Q. Did I show you a signature at the Morgue? A. [am sorry. It 
was not you. It was another attorney. Iam sorry. 

MR. DWYER: That's all I have. 

MR. CASEY: I have no further questions. 

THE COURT: You may step down. 

MR. CASEY: May this witness be excused? 

MR. DWYER: No objection. 

THE COURT: The witness may be excused. 

(The witness left the stand. ) 

MR. CASEY: The Government rests. 

MR. DWYER: May counsel approach the bench? 

THE COURT: Yes, indeed. 

(At the bench:) 

THE COURT: Before you proceed I want to ask Mr. Casey a 
question. Iam not quite clear as to the stipulation, this one stipulation 
that certain blood was the blood of the deceased. That was the blood on 

254 the iron pipe? 
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Ma@. CASEY: And the two flat irons. 

THE COURT: Include the two flat irons? 

MR. DWYER: Everything in the room we stipulated was the de- 
ceased’s blood. No exceptions to it. If Your Honor please, soI can be 
completely sure of the status of the case now, doI understand that the 
pictures, the two irons, and the pipe, and the confession have all been 
introduced in evidence? 

THE COURT: The photographs have been admitted in evidence. 

So has the statement. For the moment I do not recall whether you offered 
Government Exhibits 4, 5, and 6, that is, the iron pipe and the two irons, 


in evidence, or whether you just had them marked for identification. 
MR. CASEY: I believe I moved them. IfI haven't, I now move 
to admit all of them. 
THE COURT: They may be admitted. 
What do your notes show? 
THE DEPUTY CLERK: Just the photographs and the statement 


and No. 2 map. 
THE COURT: Exhibits 4, 5, and 6, are also admitted. 
MR. DWYER: I think that is everything he used. 
THE DEPUTY CLERK: Yes. Is there a Government Exhibit 3? 
MR. DWYER: Pictures. 
THE COURT: What is Exhibit 1 and what is Exhibit 2? 
MR. CASEY: The charts. 
THE COURT: Then everything is in evidence. 


(Government Exhibits 3, -A through 3-P were 
received in evidence. ) 


(Goverment Exhibits 4, 5, and 6 were received 
in evidence. ) 


MR. DWYER: At this time, Your Honor, counsel for defendant 
moves for a directed verdict of judgment of acquittal on the entire indict- 
ment for this reason: We respectfully submit that there has been no 
corpus delicti proved, and we respectfully submit that the law is when the 
Government could only prove a case, that it could have happened this way, 
that does not prove a case to go to the jury, that the Court cannot send a 
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case like that to the jury. All they have shown to the Court was that she 
could have been killed by one or two things, a flatiron or a pipe, or by 
many other things. She could have been killed by a fall. Nobody knows 
how. There is nothing at all saying that this defendant wielded an instru- 
ment that killed her. It could have happened that way. No question about 
that. We admit that. 

They are saying the same as if Iam found in a room with my 
wife. She is dead. She is dead of a knife wound. We submit that we 
don't have to put on a defense under those conditions. That is all they 


have shown here. 

MR. CASEY: May it please the Court, under the Murray case 
in our Court of Appeals, which Iam sure Your Honor is familiar with, 
it points out two elements of corpus delicti ina homicide case. One is 


the identity of the deceased, and the second is that the deceased came 
to her death as a result of a criminal agency. 

THE COURT: I am not troubled by proof of corpus delicti, but I 
am troubled by a question as to whether the jury would have a right to 
infer beyond a reasonable doubt that the defendant was the person who 
caused the death. I would be glad to hear from you on that. 

MR. CASEY: I submit, Your Honor, that the statements of the 
defendant in this case show that there was no one else in that apartment 
but himself and his wife from the time that she was last seen alive until 
her body was found, so that it excludes the possibility of anyone else 
having inflicted it. And the circumstances of this case are ‘such to show 
that the defendant by some violence, means of a blunt instrument, inflict- 
ed the injury to this woman's face. 

THE COURT: I understand, but you are begging the question. 
What is the evidence tending to show that it was the defendant who in- 
flicted these injuries ? : 

MR. CASEY: That is purely circumstantial, when I put him in 

there and exclude everyone else. 

THE COURT: Yes, but he claims that they were inflicted by a 
fall, and not by any human being. 

Now, what do you say about that ? 
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MR. CASEY: I submit, Your Honor -- 

THE COURT: He may be lying, of course. The point is, the 
question is, when there are two possibilities like that before the jury, 
is it sufficient to justify the jury in finding beyond a reasonable doubt 
that it was the defendant who dealt the blows? 

MR. CASEY: I submit to Your Honor that all of the evidence 
shows that the things that have even been suggested by the defendant as 
having been possible to have caused this have been ruled out. The end 
of the chair, the piece of this metal that was supposedly sticking up. 
None of those things actually existed as the officers testified. The only 
thing that had blood on it that could have caused this injury was the iron 
and the pipe. The other things just showed a smattering of blood. 

THE COURT: I am afraid I don't follow you. Why couldn't 
there be a fall, say, against the point of the sofa handle, and if the fall 
was severe enough, why couldn't that have caused bleeding? 

MR. CASEY: There is no showing of any blood on the point of 


the sofa arm. The officer specifically said that there was only a little 
plood smattered or spattered on the arm; that there was none on 


the corners or the point. 

THE COURT: Isn't this a matter of common knowledge, that a 
person might hit a particular object or might be hit by a particular ob- 
ject with sufficient force to cause bleeding, but the bleeding might not 
start instantaneously, so that there might be no blood on that particular 
object, although there might be blood all around because the bleeding 
started after the object was no longer in touch with the person? Is that 
possible? 

MR. CASEY: I don't believe so, Your Honor, in view of the 
testimony of the Coroner of the nature and depth of these cuts. They 
were so deep that had the instrument gone in far enough to have caused 
so wide an opening it would of necessity have been covered with blood. 

THE COURT: Did the Coroner testify how deep the cuts were? 
He did testify how big they were. 

MR. DWYER: He said he couldn't testify as to the depth. 
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THE COURT: Let me look at the transcript of the Coroner's 


testimony. 

MR. DWYER: Would Your Honor excuse me until I get my copy? 

THE COURT: Yes. 

On page 47 he says that there was an incised wound three-fourths 

259 inches long in the right frontal region at the hairline.’ The wound 
was gaping half an inch, was laid open. 

He doesn't say how deep it was. 

Then he says: 

"There was likewise an incised wound on the right side of the 

nose one inch long, extending over the cheek, the high part of the 

cheekbone here a distance of two inches. This wound was gap- — 
ing about the same amount." ) 

There is no testimony as to how deep the wounds were. That was 
my recollection. 

MR. CASEY: I submit had they been gaping open -- — 

THE COURT: "Gaping"t means a wide wound, not saat a 
deep wound. 

MR. CASEY: Opening the flesh that wide you aout of aia 
bring blood forth that was in the vessels. 

THE COURT: I suppose we have all had the experience of cutting 
our fingers and the blood comes along two or three minutes after the cut. 
Of course, it might be a very small cut. 

MR. DWYER: A very big cut will doit to. Ican testify from 
personal knowledge. 

THE COURT: Of course, the evidence here is circumstantial, 
but that is no objection or bar to a conviction because in many cases 

260 circumstantial evidence is the only available evidence, and some- 
times circumstantial evidence is more reliable evidence. Now, the de- 
fendant and the deceased were alone in the house. 

You know until the past couple of hours, Mr. Casey, I thought 
that your theory was that the wounds that brought about the death were 
caused by her being pushed and thrown to the floor. 
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MR. CASEY: No. ines 

THE COURT: And if that was the case I would have much less 
difficulty in denying the motion for a judgment of acquittal, - but you say 
that those are not the two fatal wounds. There are two fatal wounds here, 
both of which brought about the cerebral hemorrhage, and the Govern- 
ment's theory is that they were brought about by blows on the head after 
the two of them got back in the house, is that correct? 

MR. CASEY: Yes, Your Honor. Se 

THE COURT: Iam going to deny the motion for judgment of ac- 
quittal for the following reasons: The ‘evidence that the blows caused 
the cerebral hemorrhage, which was in turn the cause of death, is indeed 
entirely circumstantial, but frequently circumstantial evidence is more 


reliable than evidence of eye witnesses. Surely it is sufficient to carry 


a case to the jury. 

The circumstantial evidence here is in the first place the testi- 

mony of the Deputy Coroner to the effect that the cause of death 
was cerebral hemorrhage contre-coup. A hemorrhage contre-coup he 
explained was a hemorrhage that occurs on the side opposite that on which 
the blow that caused the hemorrhage struck the deceased. 

Now, the importance of the fact that this was a hemorrhage contre- 
coup it appears from the opinion expressed by the Deputy Coroner is that 
such 2 hemorrhage ordinarily does not result from the deceased striking 
an immovable object, but it generally, although not exclusively, but 
generally takes place only as a result of two movable forces striking 
each other. 

That would very largely exclude the possibility that these injuries 
were caused by a fall, but must have been caused by the deceased being 
struck by someone, by some thing. 

The only way that she could have been struck by some instrument 
would have been for someone to have wielded that instrument. 

The evidence further shows that there was no one else in the house 
during the short time immediately preceding the death except the deceased 
and the defendant, so that if anyone struck the fatal blows, it must have 
been the defendant. 
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Now, this is corroborated by two other circumstances: Shortly 
prior to the immediate episodes claimed to have led to the death, there 
is testimony that the defendant threatened to kill the deceased. Now, 

those threats may have been braggadocio, or they may have been 


sincerely intended as genuine threats. It is for the jury to say whether 


they were mere braggadocio or real threats to kill. They certainly 
would justify an inference of malice. : 

Further, there is testimony that the defendant treated the de- 
ceased very roughly at the time that he made the threats, and that he 
practically pulled or pushed her out of the Mason house where the de- 
fendant found her along the sidewalk and into their own house; and that 
on the way he kicked her several times, as well as pushediher. 

The Court is of the opinion that there has been sufficient evidence 
here to submit to the jury the question whether the death in'this case 

was caused by a cerebral hemorrhage which in turn was caused by blows 
inflicted by the defendant on the deceased after they had returned to 
their own house. 

The motion is denied. 

MR. DWYER: If Your Honor please, without attempting to be- 
labor the motion or argue the motion, I feel that the Court of Appeals 
has enjoined me to probably make clear my point. 

THE COURT: No, you cannot. I consider it highly objectionable 
to argue after the Court has ruled. You have made your point. 

MR. DWYER: I made it clear that I wasn't soley to argue the 
motion, Your Honor. 

THE COURT: You can't make your point after the Court rules. 
You have to make it before. I won't hear any more. 

MR. DWYER: Might I make this observation to the Court? 

THE COURT: I want to say this: That the Court has the last 
word. 

MR. DWYER: Your Honor, I have always Sori with that. 
Your Honor knows that I -- 

THE COURT: I consider it a very bad habit on the part of some 
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lawyers to continue arguing after the Court has ruled. ; 

MR. DWYER: It was only my thought about the Mills case where 
the Court of Appeals said that counsel didn't make themselves clear. 

THE COURT: The time to make yourself clear is before the 
Court rules. The Court heard you patiently and at length and the Court 
might add that you made yourself very clear. 

MR. DWYER: The defense will rest on the motion. 

THE COURT: Are there any requests for instructions? I might 
ask this particular question of defense counsel: It is a question that I 
always ask defense counsel. In those cases where the defendant does 

not take the witness stand I think defense counsel has the option 
of either having the Court say nothing about it or to instruct the jury 
that no inference adverse to the defendant is to be drawn from the de- 
fendant's failure to take the stand. 

MR. DWYER: In this case I respectfully request that the jury 
be informed that the defendant has no duty to offer any evidence in his 
own defense in view of the fact that we are relying on the motion; that 


he hasn't any duty to offer any evidence at all in his own defense. 


THE COURT: No, you are not answering my question. 

MR. DWYER: I was answering it. I didn't want a specific in- 
struction pointing up the defendant -- 

THE COURT: That is what I wanted to know. Let's take one 
thing at a time. 

MR. DWYER: All right, Your Honor. 

THE COURT: Does defense counsel request an instruction to 
the jury to the effect that no inference, adverse inference to the defend- 
ant is to be drawn from his failure to take the witness stand? 

MR. DWYER: Not that specific instruction, but I will request 
and I think Your Honor will give it anyway, that no inference is to be 
drawn if the defendant offers no evidence in his own behalf; that he is 
not required to put on any evidence. 

265 THE COURT: I do not instruct the jury that no inference is to 
be drawn from failure to offer evidence. 


266 
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MR. DWYER: Then mayI -- 

THE COURT: There is no such rule of law. For example, I can 
conceive of situations where an unfavorable inference might well be 
drawn. For example, suppose there is a witness peculiarly available 
to the defendant and that witness is not called. 

MR. DWYER: Yes, Your Honor. 

THE COURT: Even though the defendant doesn't take the witness 
stand, there is failure to call that other witness. 

MR. DWYER: Assuming, Your Honor -- I can understand situations 
like that, but in this particular case that situation has not arisen at all. In 
the event Your Honor doesn't wish to give that instruction, I would cer- 
tainly request the instruction that Your Honor would give that the Govern- 
ment has the burden of proving beyond a reasonable doubt, and all that. 

THE COURT: I am going to. 

MR. DWYER: And that the defense has no burden at all. 

THE COURT: No, I am not going to expatiate on the negative. I 
am going to instruct the jury, of course, t that the burden of proof is on 
the Government to prove every element of the offense beyond a reasonable 
doubt, and unless that purden is fully fulfilled this verdict must be for the 
defendant. 

MR. DWYER: Yes, Your Honor. 

THE COURT: Of course, I will expand that a little bit. 

MR. DWYER: Yes, I understand that. 

If your Honor please, I hate to make this statement, “put in view 
of the fact that it is a first degree case I know Your Honor will understand. 

THE COURT: I don't think you are going to have a conviction of 
murder in the first degree. I don't think you need fear that very much. 

MR. DWYER: No, Your Honor, but my point is the statement 
Your Honor made in denying my motion, the law that you set forth there, 
the fact that he was in there, I mean, by our stipulation we have consented 
to a murder verdict, either kind of a homicide. 

THE COURT: I might add an additional element that I should have 
mentioned, the fact that the deceased's blood was on the flatirons would 
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indicate that she must have come in contact with the flatirons. How 
would she come in contact with the flatirons unless somebody hit her 
with the flatirons? 

MR. DWYER: I think we have already rebutted that. You see 
the position that Your Honor's statement in denying my motion that I 
feel puts me in that we have already admitted these things that Iam in 

the position of tantamountly consenting to a murder verdict be- 
cause Your Honor says he was there, the woman was dead, and she was 
beaten to death. If that's the way Your Honor looks at the case, then I 
have no defense. 

THE COURT: No. I am afraid counsel misunderstood the Court's 
ruling. All I ruled was that that is enough to submit to the jury. I didn't 
indicate what finding I would make were I the trier of the facts. 

MR. DWYER: I realize that. 

THE COURT: I merely ruled that you can't take this case away 
from the jury. I think it is for the jury to decide. 

MR. DWYER: It is about time for Your Honor's recess, soI 
was going to ask Your Honor if possibly I could think over any additional 
instructions during the recess. 

THE COURT: Yes, indeed. 

MR. DWYER: I don't think I will have any at this time, but I 
would like to give it some thought, Your Honor. 

THE COURT: I might say that my tentative thought, and I wanted 
to let counsel know that while you were thinking these matters over, is 


to charge on all three possibilities, guilty of murder in the first degree, 


guilty of murder in the second degree, and guilty of manslaughter. 
MR. DWYER: Yes, Your Honor. 
THE COURT: We will take our recess at this time. “ 
(Short recess. ) 
* 
(At the bench:) 
THE COURT: Are there any requests for instructions? 
MR. DWYER: I have nothing further at this time, Your Honor. 
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THE COURT: I want to be absolutely clear in my own mind that 
defense counsel does not request an instruction to the effect that no un- 
favorable inference is to be drawn from the defendant's failure to take the 
witness stand. 

MR. DWYER: That is correct, Your Honor. 

THE COURT: Then the Court will say nothing on the subject. 

Have you anything, Mr. Casey? 

MR. CASEY: The Government has no requested instructions. 


* * * * *: 


Wednesday, January 18, 1956 
* * .* * 


OPENING ARGUMENT TO THE JURY 
IN BEHALF OF THE UNITED STATES 


MR. CASEY: May it please the Court, ladies and gentlemen of 
the jury: The indictment in this case alleges that -- 

"On or about August 12, 1955, within the District of Columbia, 

Daniel Smith, Jr., purposely and with deliberate and premeditated 

malice murdered Christine Smith by means of striking her about 

the head and body with a blunt instrument. 

In the course of this trial the Government has sought to show you, 
with the introduction of its evidence, through its witnesses, through its 
exhibits, exactly what happened on the occasion of August 12 when Chris- 
tine Smith came to her death. 

You will recall that on the day previous to that fatal day the de- 
fendant obtained a comparatively large sum of money, in collections from 
his work, and he took this money home with him and he had it in his wal- 
let. And, according to his version, after dinner, early in the evening, he 

put the wallet into a pocket of his new khaki trousers which he had 
purchased on that afternoon, and he placed those trousers under his pillow 
and then he went to bed. 

We know that later that evening his wife ran into the house of a 
neighbor and said she was scared of her husband, and volunteered to stay 
and watch her neighbor's children while her neighbor went to the hospital 
to see his dying wife. 
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We know later that about 4 o'clock in the morning this neighbor, 
Harrison Mason, returned home from the hospital. At that time the de- 
ceased, Christine Smith, was in his home watching his children. She 
was obviously drinking. The Government readily concedes that. The 
evidence shows that she was. 

The evidence shows that there was another man there at the time 
that Harrison Mason returned home, a man by the name of Coe. Coe 
was there at Harrison Mason's request, to keep an eye on things, be- 
cause he was afraid of what might happen with Christine Smith there, in 
view of the fear she had expressed of her husband. He asked Coe to 
watch over things. So Coe and Mason were there at about 4:30 or 5 
o'clock in the morning. 

At that time they had occasion to look out of the window, and they 

saw the defendant, Daniel Smith, get out of a taxicab, go inside 
of his home, which was only two doors from theirs, return a few moments 


later and appear to pay off the taxicab, and return to his home, at 4:30 


or 5:30 in the morning. 

The next thing that happens in this sordid story is around 7 
o'clock in the morning. At that time we know that Daniel Smith ran up- 
stairs in the building in which he lived, banged on the door of Mr. Coe, 
who had in the meantime apparently left Mr. Mason's home, and gone to 
his own home, which was on the floor above Smith's. 

At that time the defendant, banging on the door, was asking where 
his wife was. He was told that she was at Hicks' house -- Hicks being 
Harrison Mason. We know that Daniel Smith, either before that or after 
that, ran down to the corner house, the house of Mr. Moore, and he 
asked there of the occupants if they knew where his wife was. And we 
know further -- and with the Court's permission, may I refer to this 
chart on the blackboard? -- we know further that he came up this street, 
which is 26th Street, and while he came up the street he met a man by 
the name of George Owens. Mr. Owens was on his way to pay his re- 
spects to his friend, Harrison Mason, and to inquire about the health of 
his wife, who he knew was in the hospital dying. 
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Owens heard the defendant mumble something about money, and 
his wife; and they walked up the steps together and walked inside this 
house. And inside this house he found his wife, sitting on a sofa bed by 
the window with a child, Mildred Mason. He was let into that house by 
Harrison Mason, and in that house we see the first contact of the defend- 
and with his wife. ; 

We know that at that time, in this living room, the defendant 
brutally grabbed his wife, reached for a wine bottle and went to swing 
it, until it was taken out of his hand. He told her to get out of there, 
that he was going to kill her. And she begged just for an opportunity to 
put her shoes on. He said to her, Where you are going, bitch, you 
won't need your shoes, because Iam going to kill you." : 

He dragged her out of this house, down these front steps. And 
as we further know from the evidence, she was seen to come flying off 
these steps and land in this areaway, flat down as though she had been 
shoved. 3 eae 

We know from Mr. Moore, who was sitting on this stoop up. here 
and looking directly down this street, the way the pointer indicates, that 
the defendant was standing over his wife, telling her to get up; and when 
she refused to get up, he brutally kicked her, several times, until he 
finally reached down and dragged her up. 

Was it then that she broke her ankle? Was it then that she re- 
ceived these multiple lacerations and bruises along her foot that the doc- 
tor described to you? Was that what caused the blood in this areaway? 
There were only the two of them there, the defendant and his dead wife. 
We can only draw from the circumstances as to how the blood got there. 
We know there was blood there. 

We know further that the defendant picked his wife up and started 
pushing her down the street, along this sidewalk, along this fence. And 
as she was holding on to this fence, as you can see what that fence is in 
the pictures, it is a regular iron picket fence, she was holding on. 
Whether she was holding on because her ankle was broken and she could- 
n't walk, or whether she was holding on for fear of going with him, we 
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don’t know. We can only draw, again, from the circumstances. But 
she got to the gate to her house. This particular address was 1006 
26th Street. She attempted to go by her gate, as Mr. Moore told you. 
The defendant grabbed her off that fence and took her into that front 
yard. And she attempted again to hold on to this fence. 

Was she attempting to hold on to the fence because her ankle 
was broken, or was it because she was in mortal fear of going in with 
this man after he had threatened to kill her? 

She reached those steps and fell. She fell not on the marble 
step out here, but on the first landing inside the doorway, because, as 
I recall, they were watching from this house. Harrison Mason was 
watching, as well as his daughter Mildred. They first watched out this 
window and saw her lying on the stoop out here. 

As you can see, there is an indirect line of vision from this 
window, and they then went over to another window on the side of this 


bay and looked out there, across one yard, and saw the deceased fall 


inside in that entry way. And as you can see from the pictures of that 
doorway, there is a stoop out there and then an entry way. She fell in 
there, the people here said. We know her shoes were dropped at that 
stage, because when the police arrived they found her shoes, in this 
hallway by the door. 

We know that in this hallway going back to the defendant's house, 
or his apartment, there were spots of blood on the floor. Did those 
spots of blood continue to come from that broken ankle, which had a 
compound, comminuted fracture, that had external breaks in it? Is 
that what caused the blood on this hall floor ? 

Again, there were only two people there, the deceased and the 
defendant. We can only draw from the circumstances that we have seen 
later. 

He took her back through this hall. Her dress was found in that 
hall. He went back to his room, through this hallway here, and into the 
bedroom -- which is the means they used to go into their house. 

A short time after that, Daniel Smith spoke to his nephew on the 
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telephone. His nephew phoned to see whether or not they were going to 


work that day. It was a rainy day. Daniel Smith told his nephew "Come 


on over here. Christine has taken my money." 

A few minutes later, William Samuel Lee went over to his Uncle's 
apartment. He walked into his Uncle's apartment, through this hallway, 
back through this doorway, in through the door, and he stood about here. 
Everything was all right then, he said. Daniel Smith said that his wife 
had taken his money, and that he was going through drawers looking for 
it; and his wife was standing here. Everything was all right then. And 
his wife said, No, I didn't take the money, Daniel." 

I asked him if the light was on, and he said, "Yes, the light was 
on, and I could see all right." 

And I said, ‘Was Christine all right at that time?" . 

"yes, she was all right. There was nothing wrong with her." 

From that time until the police arrived, shortly after 9 o' clock 

there was no one in this death room with the exception of the 
deceased, the defendant, and death itself. And during that time there 
ensued again what we can only draw from circumstances, because none 
of us were there. : 

We have one version of it from the defendant, which I will dis- 
cuss later. But from the circumstances permit me, ifI may, to submit 
to you the picture that I would draw from these circumstances that you 
have heard in evidence and seen in pictures and in exhibits. There is a 
man and wife in this room. The man is enraged at his wife. He has 
threatened to kill her. He has pushed her and he has kicked her brutally. 
He has done this in front of neighbors. He is highly incensed because 
she has taken his money -- which we know as a matter of fact she never 
did, because the money was found behind this sofa when they went to 
move it out. 

We know that a husband in this state of mind was there with his 
wife. His wife by now probably had a broken ankle. She was probably 
hobbling around. And in that room there was a large double bed, which 
was up against this wall. There was a sofa bed or a studio couch affair 
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against this wall, going over as far as that window. There was a radia- 
tor here. There was a chest of drawers here, a chair here. There was 
also a bureau drawer affair here. This door was closed behind the 
284 bureau drawer. There was a door here that led into an areaway 
back to the kitchen. 

In that room, in the space of perhaps an hour, maybe more or 
maybe less, Christine Smith came to a very violent death. Her death 
was caused, as we have heard from the Coroner's testimony, by a sub- 
dural hemorrhage on the left side of the brain. And the doctor explained 
to you what this was. It was a question of the brain matter crashing 
against that portion of the skull, breaking the blood vessels that are 
over in that portion of the skull, and so damaging the brain as to cause 
the heart to erupt and bring about death. 

He also described to you that the injuries on this woman were 
not where the subdural hemorrhage was, but were on the left side of 
her head. 

There was a cut, an incised wound, along the line of her forehead 
on the right side, a gaping wound, lying open. And there was another 
wound on the right side of her face, coming down her nose and going 
across her cheek bone and having broken her cheek bone. And that, too, 
was lying gaping open. That too was an incised wound. 

Also on that woman there was blood, as we have heard from the 


testimony of witnesses. The whole upper third of her body was covered 


in blood -- her face, her shoulders -- laying in blood. 

There was blood all over the room. It was on the pipes, the 
fixtures, on the radiator, on the walls 7 feet high. And on this woman's 
hands, on the palms of her hands, on her fingers, there were bruises, 
abrasions, and underneath her armpits. 

Did she get these bruises in attempting to defend herself in this 
death struggle with her husband? Were her hands broken in warding 
off the instruments that he was using in attempting to slay her? These 
are only circumstances, and you must draw an inference from the cir- 


cumstances. 
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In that room were also two flatirons, both of which are in evi- 
dence, both of which you see. Those flatirons were kept up on a white 
stove. We know that; the defendant tells us that. But when the police 
arrived, these two flatirons, as you have seen them in the photograph, 
were lying underneath the bed. They were lying on their side, one with 
plood splattered on it, and one the tip of which was covered with blood. 

This is an exhibit and you are free to look at it. As ‘you can see 
from a very casual observation, as I show it to you now, the dry blood 
is still covered on here. It is stipulated that this is the deceased's 
plood. This is the blood of Christine Smith. 

The doctor was asked the question, "Is this instrument such as 
could cause the wound you describe in the right cheek bone?" and he 
said, "Yes, this is the type of sharp cutting edge that would have caused 


such a wound." ; 
Did the defendant, in this mad rage, in this incensed feeling at 
his wife for having taken his money, take these flatirons or one of them 


and beat her to death with it? Is that what happened? 

Underneath that bed there was also an iron pipe, approximately 
5 feet long, which you have seen. This pipe was not kept under the bed. 
This pipe was kept behind this door, because it was used to work a 
stove. But when the police arrived, this pipe was lying on the floor 
underneath the bed, next to the irons; and, as you can see, the blood- 
stains are still on here. Those too, it has been stipulated, are the 
plood of Christine Smith. : 

How did that blood get on there? Was Christine Smith attempt- 
ing to save her life in this fatal struggle with her husband? Was she 
weaving and bobbing around on this broken foot, trying to avoid a blow, 
and was her husband swinging this iron pipe in such a way as to split 
her skull open, as the doctor said it was split at the hair line, leaving 
the gaping wound, which the doctor said Government Exhibit 7 could 
easily have caused? 

This is the type of instrument that could have caused such a 
wound. Is that the way this death occurred? Again we don't know. You 
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and I were not there. These circumstances, I submit to you, prove that 

that was the way it did happen, that during this fight this woman, 
hobbling around on a broken ankle, was being pursued and pushed and 
shoved and struck by these instruments of her husband. You can imagine 
what would happen to the blood that was on these instruments as they 
were swung at her, as it splattered on the walls in that room, and as 
she grabbed at the various fixtures in the room, the radiator, the iron 
pipes, the blood streaming down and getting onto them, and, as he 
pushed her around, against this sofa bed, the end of which was up against 
this door. 

There were no jagged pieces sticking up, aS my friend suggested 
to you in his opening statement. There was a clean break on that arm, 
as if the entire portion of the arm had come off and the seat alone was 
left, with no jagged piece. And when that arm was inspected for blood, 
there was no blood on the pointed edge or on the corner. There was only 
a splattering of blood, parts of it along the top upright piece, which 


would of course indicate that that was not used in or of itself as a weapon. 


These are the facts that you have before you. You aS reason- 
able people must draw a conclusion from this circumstantial evidence. 
And I submit to you that under all these facts, when you consider the 
condition of the mind of the defendant, seeking out his wife and publicly 

declaring that he would kill her, and that she wouldn't need her 
shoes where she was going, and the treatment he gave her out on the 
sidewalk of kicking her and pushing her, and the condition of her body, 
the condition of that room, plus the other circumstances of the defendant 
himself -- what did he do? 

He had on a pair of khaki trousers he bought new the day before. 
During that battle he got them covered with blood. He only worried 
about his money. ‘He was worried about the price of those pants. So 
he took them off and soaked them in a bucket of water to get the blood 
out of them. That is how much he cared about this dead wife lying on 
the floor. 

Oh, when his wife was dead and couldn't move, he pours water 
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on her in an attempt to revive her. But does he call an ambulance? Does 


he call a doctor? No; he calls his partner in business. Are these the 
feelings of a remorseful man? 

When the doctors came, they say he stood there seit pica 
and just told them a story. And a story, I submit to you, it was, because 
he had a long enough period of waiting between the time he had killed his 
wife and the time the doctor and the police arrived to have made up his 
so-called story. : 

And you have heard that story read in evidence. He tells us that 
his wife fell, and he didn't see her fall, but she fell; and that he comes 

back and she had blood on her. And that he went and got some 
water, again, and came back, and she fell again. He didn't see it; but 
she had some more blood on her -- and that is how she died, he guesses. 
He doesn't know. 

But when he was asked why these irons and why this pipe under 
the bed, he has no answer. They were not there before. They were 
kept some place else. And why this blood all over the place? No ex- 
planation. No explanation, because the explanation lies in the circum- 
stances which I submit to you the Government has proved; the circum- 
stances show that the defendant deliberately, purposely, maliciously, 
murdered his wife. 

Thank you, Your Honor. 

THE COURT: Mr. Dwyer. 

ARGUMENT TO THE JURY IN BEHALF OF THE DEFENDANT 

MR. DWYER: May it please the Court, ladies and gentlemen 
of the jury: That was quite a speech. As a matter of fact, it is the 
kind of a speech you would expect to hear come from a mystery story 
writer. AllI have to say against it is this, that here is a case in which 
Mr. Casey says he relies on the evidence. You have all heard what 
the evidence was. Before I start argument on this, I would like to invite 
your attention to a few facts. 

Mr. Casey, in his zeal, portrays to you the broken hands, the 
multiple cuts on the deceased. But what was the evidence? What did 
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the Coroner say? The Coroner said he found one wound on the forehead, 
one on the cheekbone, a fractured ankle, a small wound on the palm 
surface of the left hand, two wounds on the finger, and a small cut on 
the palm surface of the right hand. There is nothing in there about any 
broken bones, or broken, smashed hands. 

Now he also tells you that the Coroner says that this pipe could 
cause the wound in the forehead. Well, do you recall the Coroner saying 
that? Mr. Casey offered him the pipe, and you know what he said. Then 
Mr. Casey offered him Government Exhibit 6. 

Mr. Casey also tells you that there was evidence in the case that 
the defendant came into Mason's house and grabbed the deceased by the 
throat and with a bottle in the other hand attempted to hit her. But his 
own witness, Mason --Hicks -- says there was a conversation in which 
he asked his wife for money; she says she hasn't got it; and then he says 
the defendant told her he was going to kill her -- and "I'm coming with 
you, Danny.” 

Then he says the defendant took her by the arm. First he grabbed 
her by the throat. Then he changed, and he grabbed her by the front of 
the dress. And he said originally he told the Coroner he took her by the 
arm. And then he picked up a bottle. At no time did he say he attempted 

to hit her. He figured he was going to hit her, but he didn't say 
anything about it. But Mr. Casey's zeal carries over to this gripping 
event there when the defendant is going to beat his wife to death with a 
bottle. 

Mr. Casey also tells you that the wife, the deceased, came to 
Harrison Mason’s house, running away from her husband because she 
is afraid of him. What testimony did you hear about that? Or is that 
another figment of Mr. Casey's imagination to make a case. 

Now, ladies and gentlemen, let's look at what the Government 
has shown you. How does the case start, and what have they been trying 


to do from the word go? The police come there in answer to a call. 
When they got there they find a woman lying on the floor all bloody with 
two wounds on her. They notice that. They see these things under the 
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bed. They see blood on them. Right away, it's a murder. It's a homi- 
cide. The defendant is there; he has got to be the one. So we are going 
to direct all our attention and all of our efforts now to convict the de- 
fendant. 

All right. They pick up three instruments that are together 
under the bed, with all having blood on them. They testify that there 
are many other things in the house that have blood on them; but they 
pick these three, and they bring them in to you. 

Now remember, she has got two wounds that could nie been 
caused by an instrument -- a wound on the top of her head, and a wound 
on the cheek. Now you didn't use three instruments to cause these two 
wounds. But they have three instruments here. There's blood on them. 
All right, there's blood on them. We stipulated it is her blood. There 
is blood all over the apartment. These must have been the murder 


weapons. . 
Now there is an old Chinese proverb that I know you ‘have all 


heard, that a picture is better than a thousand words. Well the police 
very thoughtfully took pictures on the scene. And the police officer, 
in his zeal, to make this case a homicide, tells you even right then 
where these instruments are. But he did show you the bed had been 
moved. 

Now if this isn't a case where you have got to rely on what the 
witnesses say, this is a case where you can rely on the technical diagrams 
and the pictures. You can look at them and see what happened. You 
will have a right in the jury room to see all of these pictures. You can 
call for them and look at every one. Bring them all in there. They 
will show you a good, complete picture of the whole neighborhood and 
what have you. 

When you look at this picture, you can see as the police officer 

saw when he was confronted with the picture that these three instruments 
were not under the middle of the bed. They were under the side of the 
bed and they would have been exposed if the bed had been straight 
as it was before. 
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Now what made the bed crooked? Here again is the picture. 

The body falling right here pushed the bed over, pushing the bed over 
these three instruments that the Government says killed the woman. 
How did the blood get on them? How did the blood get on the floor 
over here? How did the blood get in the hallway? How did it get over 
here by the radiator? She dripped on the floor. 

Now there is another picture, too, that I think is significant. 

He tells you about this blood being spattered seven feet high -- the offi- 
cer testified about it -- on the wall. And Mr. Casey gives youa graphic 
illustration of a man at bat with a baseball bat who bats his wife, blood 
spurting around. 

They have got pictures of that, ladies and gentlemen. They have 
got a picture of blood on the door here. Does that look like spattered 
blood? That looks like there was blood on some portion of a person's 
body and he rubbed it against it. It had to be rubbed-on blood. There is 
no drop of blood on the door there. 

But there are no pictures of this spattered blood they claim is 
seven feet high. 

Looking at the case from its inception, the police come and they 

find these things there. The doctor comes first and the defend- 
ant tells him a story, a straightforward story. And it has been stipulated 
that the same relation of events that the defendant told the attending physi- 
cian, Doctor Fox, was told all the time to Sergeant Rudbeck, Sergeant 
Krause, and Sergeant Davis, the policemen that were there -- in his 
written statement, oral statements and everything else. 

Now, of course, Mr. Casey says "He wasn't remorseful." Well, 
if he was remorseful, ladies and gentlemen, he would have been remorse- 
ful because he would have been guilty. Of course, that is the mark of a 
man who is guilty. 

This man can’t explain certain things. He can't explain how these 
things got there. Can you explain, those of you who are married, how 
certain things get around the house? When things aren't exactly where 


you put them, can you explain how they got some place else? If you 
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attempted to explain some of the things, Mr. Casey would have an argu- 
ment for that -- "Oh, he has got a pat story. He had two hours to re- 
member." 

During the course of this trial I have been a little concerned as 
to just what Mr. Casey was trying to prove, whether he was trying to 
prove that when the defendant pushed the deceased down the front steps 
at Hicks’ house he inflicted the fatal blow, whether when he pushed her 
at his own house he inflicted a fatal blow, whether he beat her to death 

inside the house, or whether his wife was guilty of larceny. 

We are not involved in that. Whether his wife took the money, 
whether she didn't take the money, whether he made a mistake, Iam not 


interested in that. That doesn't count, as far as we are concerned. We 


are not trying the wife. She is deceased, and it is unfortunate. We are 
trying this man here on a charge of murdering his wife. 

Now, all the witnesses that you have heard, all the evidence, has 
been the Government's evidence. And let's look at it. They put on Mason 
-- Hicks -- a man who tells you that today he can remember what happened 
better than when it was only four days' old. His statements four days 
after the alleged crime were inconsistent with his statements yesterday. 
He tells you he didn't see the wife fall down the front steps; he saw her 
on the ground. But he is certain that he saw blood on the sidewalk, 
around the wife's head. Well, where did that blood come from? If Mr. 
Casey is right, she didn't have any wound that would bleed out there from 
her head, because the Coroner said there were only two wounds on her 
head -- the forehead and the cheek bone. Mr. Casey says the wounds 
were inflicted by her husband, beating her to death in the ae So 
is this witness lying or is he telling the truth? 

The daughter, Mildred Mason, says she saw the deceased fall, 

in the entrance to her house. She doesn't say, either, that she 
saw the defendant push the deceased. Mason -- Hicks -- doesn't say it. 
Mason -- Hicks -- as a matter of fact, says he didn't see the defendant 
lay a hand on the deceased. 

All right. Get the defendant down to his house. He is helping his 
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wife in. It is admitted that she is drunk. So he is helping her into the 
house. But on the way down they produce the testimony of this man 
named Moore. Now Mason -- Hicks -- had told you that he couldn't see 
the defendant and the deceased too well in front of his house, because 


it was dark and it was raining. But down in front of Smith's house, the 


defendant's house, there was a street light; so he could see them. 

Now Moore gets up on the stand and tells you that he could see 
them clear, could see the whole thing, from down here at 1000 26th 
Street, all the way up here. The darkness and the rain didn't bother 
him at all. 

Now, remember, I don't know whether you people are familiar 
with this section of town or not; but it is 26th and K Street, Northwest. 
You all know where the Freeway is. It is one block from there. This 
is K Street here. It is eight o'clock in the morning. You know from 
your own experience how much noise traffic makes at eight o'clock in the 
morning with everybody coming to work and trucks rattling along. But 

this guy Moore, sitting on the stoop here, can see what happened 
all the way up here. And he can see clearly, from here to here; he can 
see more clearly than the man that is right there -- according to the 
Government's witnesses’ own story. 

Now, I think it is also significant, in order to embellish the story 
a little bit, what Moore tells you, he didn't say he saw the defendant 
knock the deceased down. He just said that he saw her on the ground. 
But he also says he saw her fall from the top steps. And there are the 
top steps, and it is the Government's own drawing, and I think there is 
a stipulation that it is in the right proportion. There are the top steps, 
behind the front of the building. How could he see it from down there? 
But he says he saw the ground, the defendant was in back of her, and the 
defendant teed off and kicked her three times. 

Now what does the Coroner say? The Coroner examined that 
body with a fine-toothed comb. Did he tell you anything about a bruise, 
or any broken ribs? None at all. But this man saw him do it. I submit 
to you that that is incredible. But it is up to you to decide whether you 
believe it or not. 


153 

So we get the deceased and the defendant down to their house. 
They get in the house, and the next thing the Government shows you, in 
chronological order, is the testimony of his nephew, his worker, William 
Lee. William Lee calls up to see if there is any work that day -- a per- 

fectly normal request, because Smith was the boss. "Smith tells 
him his wife has got his money, to come on down. Now according to 
Mr. Casey, I guess, that is the action of a man wilfully intent on mur- 
dering his wife. He wants Lee to come down to help him. Does that 
make sense? But that is what he is claiming. So Lee comes down. 
And Mr. Casey, as you will remember, gave you a long spiel on his 
opening statement, as to what they were going to testify to; that Smith 
was going to tell ‘his partner that he had killed his wife, and he wanted 
to bury the body, or som ething, and his partner was going to testify 
that he heard a fight back and fort h, and blood was all over the place. 
But did they? What did they testify to? Now, he brought him onto the 
stand; I didn't. : 

Lee came down there; he saw his wife all right. He saw the 
light. And, as Mr. Casey asked him, "Was there light in the room?" 
"Yes, there was light in the room" And he saw the wife over by the 
radiator and the wife was okay. Smith was okay, looking for his money; 
he was looking through the drawers. There was nothing wrong at all. 
Now that statement, also, would seem to fly in the face of the statements 
that three witnesses had seen the deceased with blood on the sidewalk 
coming from her head up here, and she had been kicked brutally down 
the street. 

Oh, yes; I forgot. Moore says, also, that when they went into 
the house, he heard her scream, shortly after. But then the Govern- 


ment produces a witness, James R. Coe, who was upstairs, right over 


the defendant's apartment, one door separating them. And he didn't 


hear anything. 

Now, this man Jones, or something, that lived at 1000, he says 
he is sure it was the deceased that screamed -- four doors up, ina 
metropolitan neighborhood, with cars on K Street. He heard a scream 
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and he can put his finger on it; it was the deceased. 

Ladies and gentlemen, obviously that isn't the truth. But, more 
important than that, why isn't it the truth? I mean, a lot of these people 
don't tell the truth. Because they don't tell the truth on one small thing, 
one small thing is not significant. It is why they are lying. Why is it? 
Why are they dreaming up this story? I submit to you that these people 
have gotten the idea that the defendant did kill his wife. So right away 
they are imagining everything else. They've got to, because the stories 
conflict. They don't make sense together. And you have got to put all 
the evidence together. You can't just take one witness and believe what 
is good about it when he says it about the Government's case, and deny 
everything else. You have to put them all together. And if they all fit 
together and if they all make a complete picture, by all means go 

ahead and convict him. And you know I wouldn't say that if I 
thought you could do it. It is impossible to do it, and you know it. 

All right, we get the defendant down to his house -- no noise, 
no cries and anything else. The police get a call and the ambulance 
gets a call and the doctor comes in, and sees blood; no question about 
that. He comes in and finds the defendant there. The defendant imme- 
diately tells him what happened, to help in the diagnosis, which, I sub- 
mit, is a completely normal reaction. 

If your wife or husband was lying there, and for some reason 
you didn't know what was the matter and there was blood on him, you 
also would tell what happened, to help the doctor in his diagnosis. So 
he did, right away. 

The doctor looks around and sees the broken arm of the chair. 
And the police come. The police find these three instruments here. 
And I assume that from the Government's closing argument they are 
alleging that these three instruments caused the death -- which, of 
course, is literally impossible, because by their own testimony, and 
Mr. Casey's opening statement, there was only one wound that could 
have been caused by these three instruments. They all weren't caused 


by it. I mean, one wound must have been caused when she fell down, 
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because she fell down twice and she had blood, according to the Govern- 
ment's witnesses; and there were three instruments there. So they 

look around, and they have told us of the blood and everything. 
And the defendant tells them honestly and straightforwardly what hap- 
pened. | 

His wife was cut when she came in. This is the door to the out- 
side hall. There is blood on that door. And certainly that blood could 
be put there, when you look at that picture, by a person with blood on 
them brushing against the door. There are drops of blood in the passage- 
way. | 

They get inside, and there is blood in all the rooms. Mr. Casey's 
explanation of the blood is that the defendant was chasing the deceased 
around those rooms. Well, a woman with a broken ankle couldn't run 


very fast, if he was chasing her. And certainly he would have hit her 
more often than he did. But I think obviously there can only be one 
wound that they can claim was inflicted in the house. That is the wound 


in the eye. 

There are no bruises on her face. There are no other scratches 
except the one over the arm, the palm of her hand -- which, I submit, 
probably was caused by her falling down. It couldn't have been caused 
by these; they would break her hand. And I think you can see that. If 
you hit someone on the hand with this, or if you are warding off a blow 
with this, it isn't going to make a cut on your hand; it couldn't. It is not 
sharp enough. It is going to break your finger or break your hand -- 

and the same with the pipe. 

He tells them that she came in, she was bleeding, she walked in 
the front room and sat down; she asked for water and he went and got 
the water. She didn't want to drink the water out of a tin cup. He goes 
pack to get a glass. When he went back, she had gone into another room. 
There is no argument about that testimony. She had gone in the bedroom 
where she finally died. He hearda thump. Certainly if she was bleeding 
then from the wound which she got when she fell, she would put blood 
around the apartment. She would put blood on that pipe and on those 
irons on the floor. And when you look at the pictures you can see the 
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blood on the floor near the pipes. And she finally fell, after putting the 
blood on these three instruments here, on the other side of the bed, on 
this side here, right where it is possible that she struck herself on 
the broken arm of that chair. 

She fell there. When she fell, she moved the bed over, and the 
pictures will show you that. When she moved the bed over, it covered 
these three instruments that had the blood on them. 

I think, ladies and gentlemen, it is significant that the Government 
has made no attempt to show you there are any fingerprints of the de- 
fendant on these three instruments. Now possibly I am getting a little 
bit more gory than the case deserves. But I say also that if the Govern- 

ment's theory is correct, certainly bits of flesh would have ad- 
hered to these instruments, had he used them. I think that it would be 
inconceivable for a weapon the size and type of these to be used and not 
to have taken any flesh, and to have committed the wounds the Govern- 
ment alleges they have committed. 

If you will note, the pipe here has a threaded end; and you men 
are probably more familiar with that then the ladies. But if you hit 
yourself with any instrument with a threaded end, it is going to leave the 
imprints of those threads in your flesh. It has got to. But jt didn't in 
this case. 

Now, if they say -- I don't know what they are going to say next, 
put if they do say it -- that he hit her with the blunt side of the pipe -- 
and Mr. Casey says he took the pipe and swung it like a baseball bat -- 
if he hit her with that side, that would create the same type of wound as 
she would have gotten from falling on those steps, which it is alleged 
she did do. 

You have a picture of the steps. The edge of the steps looks ex- 
actly like that. 


Ladies and gentlemen, I have no argument with Mr. Casey's 
theory that it could have happened like he said. It could have, except 
for certain facts. But let us assume it could. You can't assume that it 
could have happened like Mr. Casey said it could have happened. You 
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an't assume that it could have happened like I said it happened. 
You can't assume anything. : 
You have a man here charged with murder, with murder in the 
first degree -- but I don't think even Mr. Casey can argue honestly that 
it is a first-degree-murder case. But he is charged with a murder. 


He is charged with a murder. The Government must prove beyond a 
reasonable doubt that he did it. You can't assume that he could have 
done it, and convict. They must eliminate that doubt that you can give 


reason for. 

The doubt that you can give reason for is the defendant's explana- 
tion. It is not a pat explanation. A pat explanation would have said "I 
took the irons and put them in the bed just before she came into the 
house. I wouldn't have called up my boss. I wouldn't have called Willie 
Lee over. I wouldn't have called the ambulance. I wouldn't have killed 
her in my own house." None of those things were there. And because 
he can't explain everything, because he can't explain the blood in the 
front hall, or how she actually met death, because he wasn't there, Mr. 
Casey says that should militate against him. | 

Ladies and gentlemen, there is one final fact that the Government 
presses. He says the Coroner says this is a contrecoup type of injury. 
I have no argument with that, because it is, and I have no medical testi- 

mony to dispute it. There is no question but that she died of a 
subdural hemorrhage of the left side of her brain. The doctor says, 
however, it is possible it could have happened by her falling. Now re- 
member he is a Government witness and he is testifying in all good faith; 
but he is testifying for the Government to support a conviction of murder. 
But even he cannot go so far as to say "This must have been the way she 
was killed." He didn't say it. He was careful not to say it. Andon 
possibilities you can't speculate, ina murder case or in any case, but 
in a murder case particularly. I might submit to you that the hospitals 
are full of cases that are possible but not probable, as you all know. 
And this doctor was very careful to qualify his statement by saying that 
it is possible that she could have been killed by a fall. 
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I submit to you, ladies and gentlemen, that the facts themselves 
dispute Mr. Casey's oration and his vivid portrayal of how this woman 
was killed. They don't fit together. They don't link up. They don't 
make sense. As you can see, and I think everybody else can see, Mr. 
Casey started off this case on one theory and ends up on another. He 
is trying to catch as he can. He doesn't know himself. And if he 
doesn't know, I submit you can't possibly know, and you can't convict 
ona guess. I ask you for a verdict of not guilty. 

THE COURT: We will take our midmorning recess at this time. 

(Following brief recess:) 

THE COURT: Mr. Casey, you may proceed. 


CLOSING ARGUMENT TO THE JURY 
IN BEHALF OF THE UNITED STATES 


MR. CASEY: May it please the Court, ladies and gentlemen of 
the jury: My friend has argued to you that the Coroner, Doctor Murphy, 
never said that this pipe could have caused the wound on the forehead, 
and he read to you certain portions of the doctor's testimony. However, 
he omitted to read, as I would now read, from page 57 of the transcript, 
when I showed him this iron pipe and first asked him if it could have 
caused the wound on the cheek, and his answer was: 

phe wound you specifically asked me about, would No. 

4" -- he was referring to the pipe at that time -- "ton the side 

of the face, I would say this implement would not cause it." 

The next question: 

"Directing your attention to the wound you described across 
the hairline, which was a gaping two-inch wide wound, showing 
you again Government Exhibit No. 4, this iron pipe to. 


And his answer to that question was: 
“This could have caused the wound on the right forehead." 
The doctor's testimony was also that the wounds that this woman 
received were not such as would have been occasioned by a fall. And 
the only testimony -- there was no testimony -- but the only suggestion 
that the wound on the face or the forehead was occasioned by her falling 
on the steps either of Hicks' house or on the front stoop of her own 
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house comes only from the defendant's opening statement, when my friend 
told you that he would prove to you that the wound she received on her 
forehead was occasioned by her falling on the front stoop of her own house. 

You will recall the testimony in this case. The testimony only is 
what you are to consider, not the statements of counsel. The testimony 
is that she never fell on this front stoop; that when she fell, she fell up 
here into the vestibule, and only her feet were showing outside of the ves- 
tibule. Further the police testified there was no blood out here on the 
stoop; that they only saw spots of blood out here in the hallway. 

My friend also told you in his opening statement that he would 
show you that this wound was caused by her falling on Hicks" front area- 
way. The only testimony to that was the testimony of Hicks, that he 
looked out this side window of his house and saw her laying in this area - 
way, on her left side, with her right side of her face visible to him in 
the window and there were no injuries to her face. He said that he saw 

plood coming out of her mouth, or what he thought was blood com- 
ing out of her mouth. 

That would indeed follow from what Mr. Moore tells us that he 
saw from his vantage point of his house a few doors up, when he saw the 
deceased laying here and the defendant viciously kicking her. And that 
is again borne out by the Coroner's testimony that under her armpit 
there was a bruise. Could that kick, or those kicks, have caused her 
to spit up blood, at the time Mr. Mason was looking out of his side win- 


dow? 


My friend insists to you that the defendant told everyone that came 


into his house a straightforward story. You heard the straightforward 
story, so-called, as it was read to you as a Government's exhibit. It 
will be available for you to study. And you will recall that there were 
four people whose testimony is before you, they having been in that 
house and seen what supposedly corroborates this straightforward story. 
You have, first, Doctor Fox, who responded in the Emergency 
ambulance. It was so unusual to him that as soon as he saw it he rea- 


lized he should call the police, and he did. He described to you the 
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condition in which he found that body, with the clothes torn off of it, 
covered with blood mixed with water, the wounds and the condition in 
which he found those wounds gaping open. He said that the body at that 
time had been dead approximately 45 minutes or an hour. 

You have the testimony of the two police officers, Officer Krause 
who testified before you and Officer Paris Davis whose testimony was 
stipulated to be the same as Officer Krause's, as to what they found in- 
side that room. Do they back up this story? 

You heard the officer, Detective Sergeant Rudbeck, testify as to 
what he found inside that room. 

And my friend also told you in his opening statement, which was 


never backed up, that he would show you that there was an arm of this 
chair or this sofa bed that was broken off, that was jutting out like a 

spike, and that the deceased fell against that and thereby caused the wound. 
And, as I mentioned to you earlier, the testimony of Officer Rudbeck 

when he investigated that couch and picked up that broken arm, laying over 


here in the corner by the radiator, that this arm had the side pieces at- 
tached to it and it was a clean break, across the seat of the couch, and 
there were no jagged pieces sticking up. 

There were no jagged pieces of any sort in that room. On this 
trellis way across here, on this metal rail that the doors went on, there 
was nothing sticking up there that she could have fallen on. 

The only things recovered in that room which indicated that they 
had been used to inflict these injuries were this blood-covered iron and 

this blood-covered pipe. 

Now in this straightforward story -- and remember he had con- 
siderable time to get this thing straight in his mind -- he was asked: 

"While in the first-floor apartment of 1006 26th Street, 

Northwest, did you have some trouble with Christine Smith which 

led to her death? 

‘Answer: No, sir; I had no trouble with her." 

We know that he had trouble with her, because we have heard the 
testimony of witnesses that he had trouble with her. 
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He also says in his statement that when he came home that night, 
the night before -- 

"Christine fixed my meal and I ate and put the pads on my 
arm. Then I laid down. I didn't get up no more. When I woke 
up it was late, but it was day." 

We know that that is a lie. Two eyewitnesses saw him at four- 
thirty or five-thirty in the morning, getting out of a taxicab. | Where was 
he then? That we don't know. But in his statement he says he never left 
his house until he went up to Hicks’ to get his wife. And yet we knew 
three or four hours before he ever went to Hicks' house he had been out 
some place riding in a taxicab. 


He says that when he went into Hicks' house, he pushed Owens 


aside and went in -- 

"Hicks was sitting on the right side ina little oe My 
wife was laying down on a cot with nothing on but a slip. She 
was awake. I call her 'Mutt.' AndI say "Mutt, you got my 
money?" And she say ‘I aint got your money. Wait a minute. ' 

"I said 'Get up and put your clothes on and go over to the 
house and get my money.' She slipped her dress on over her 
head. She said 'Wait, Honey, I am going with you,' picked up 
her two red shoes, one in each hand, come out the door ahead of 
me, and when we got to our house, she fell in the door." 

We know that is a lie. Harrison Mason was there and he saw 
what happened. He saw the defendant come in and grab his wife by the 
arm or by the throat or by the slip, and grab a bottle as if to hit her. 

He doesn't tell us that. It was alla very peaceful arrangement, accord- 
ing to the defendant's theory. He says that they walked out, and she had 
her shoes in her hand; that they walked out the door, no trouble in front 
of Hicks’ house. But Hicks was looking out the window and saw her lay- 
ing on the ground. Mr. Moore was up the street and saw her laying on 
the ground. Mr. Moore Saw her hanging on the fence as she went down 
the street. The defendant never tells you that in his statement. 

The defendant never admitted in his statement that he said that 
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he would kill his wife. Even when he was told that Harrison Mason 
had been in front of him and said "I heard him say he would kill his wife, " 
when he was asked that by the police sergeant he said "Oh, he must be 
lying. My wife was up there drinking with his wife. That's why he is 
lying.” 

We know that happened. We know it in a very forceful way. "From 
the mouths of babes we shall hear wisdom." An eight-year-old child took 
that stand; and before she was permitted to testify, you saw His Honor 


very cautiously bring her up to the bench and inquire as to her qualifica- 


tions, as to whether or not she was competent to testify, whether or not 
when she took that stand and swore to tell the truth she knew what she 
was doing, if she knew the difference between telling the truth and telling 
a lie, if she knew the importance of taking an oath. And only after His 
Honor was completely satisfied that this eight-year-old child had suffi- 
cient intelligence to know the difference between truth and falsehood, only 
then did he permit her to take that stand. And from that child you heard 
‘a very simple statement. She heard Mr. Daniel say to Miss Christine 

"T am going to kill you." The defendant very conveniently omits that from 
his straightforward story. And the crowning blow of his straightforward 
story -- 

THE COURT: You have three minutes more, Mr. Casey. 

MR. CASEY: Thank you, Your Honor. 

THE COURT: If I may remind you. 

MR. CASEY: I appreciate that, Your Honor. 

In this crowning blow he gives us what he tells us are the last 
words, the dying gasp, of his wife. He quotes her, when he got back 
with a glass -- 

when I got back, she was lying just where she was when 

you saw her. I said 'What is wrong?’ 

She said 'Your money is over to Hicks'"-- 
as if trying to justify himself for his misbelief that his wife had stolen 
his money and therefore justifying his assaulting her. He tells us that 
his wife confessed that she stole his money. But we know from a very 
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sad, circumstantial fact that several days later the wallet was found 
behind that davenport, with all of his money in it. 


Did he go out that night, stay out drinking and come home and 
lose his wallet, and get up the next morning, reach in his pocket and 
find his wallet gone, not remembering what he did the night before and 
having dropped it behind that davenport, and in that malicious, vindictive 
mood go out and seek his wife and say 'You thief, I'll kill you. You 


stole my money." 
MR. DWYER: I object, if Your Honor please. He knows there 
isn't any such testimony as that. 

THE COURT: He did not use the word "steal." But otherwise 

314-325 it is accurate. 

MR. CASEY: Thank you, Your Honor. 

MR. DWYER: He called her a thief, too, Your Honor. 

THE COURT: You have one minute more, Mr. Casey. 

MR. CASEY: Thank you, Your Honor. 

Did he then take her back to his apartment, and in that apartment 
and in those two hours they were there be embarrassed at one point by a 
call from his nephew who wanted to know if he was going over to work, 
and to make all appear well he said "All right, come on over here." 
And he then came over and he got him out of there ina hurry. His nephew 
saw his wife and there was nothing wrong with her. But in that next short 
period of time did that brutal affray take place, which wound up in the 
mutilated, lacerated, blood-covered body of his wife? 

I submit to you that under all the facts and circumstances of this 
case the defendant has committed a crime which earlier than codified 
law was made a law by God -- "Thou shalt not kill." 

The Government submits its case, Your Honor. 

JUDGE'S CHARGE TO THE JURY 

THE COURT. Ladies and gentlemen of the jury, the defendant 
is on trial on a charge of unlawfully killing Christine Smith, on or about 
August 12, 1955. The indictment charges him with murder in the first 
degree. But under this indictment, as I shall explain to you in greater 
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detail later on, you have a right to find the defendant guilty either of 
murder in the first degree as charged, or of a lesser offense known as 
murder in the second degree, or of a still lesser offense known aS man- 
slaughter, or, of course, you have a right to find him not guilty. 

As you have learned during your past two weeks of service as 
jurors, you are the sole judges of the facts, and you must decide the 
facts solely on the basis of the evidence introduced at this trial, calmly, 
deliberately and impartially, without any feeling or emotion. 

It is my duty to instruct the jury as to the law, and it is the jury's 
duty to take the law from the Court and to follow the Court's instructions 
as to the law. It is also the Court's function to discuss the evidence and 
the facts; but that is done only to help the jury and for no other purpose. 
The Court's discussion of the facts and of the evidence is not binding on 
you. You must make your own decision on the facts and on the evidence. 
If your recollection or your understanding differs from the Court's recol- 
lection or the Court's understanding of the evidence in any particular, 

then it is your recollection and your understanding that must pre- 
vail, because, I repeat, the final decision on the facts is within your do- 
main. My instructions are binding on you only as to the law. 

At the risk of wearisome repetition, I shall briefly recapitulate 
a few general principles of law applicable to all criminal cases, including 
of course this one. You have become familiar with these rules during 
your two weeks of service; but the law requires me to bring them to your 
attention afresh in every case -- 

First, the fact that a defendant has been indicted and is charged 
with a crime is not to be taken as an indication of guilt, because an 
indictment is merely the procedure and the machinery by which a de- 
fendant is brought before the Court and is placed on trial. 

Second, every defendant in a criminal case is presumed to be 
innocent. This presumption of innocence attaches to him throughout the 
trial. 


Third, the burden of proof is on the Government to prove the 
defendant guilty beyond a reasonable doubt. Unless the Government 
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sustains this burden and proves beyond a reasonable doubt that the de- 
fendant has committed every element of the offense charged, the jury 
must find the defendant not guilty. I repeat, the burden of proof on the 
Government is to prove the defendant's guilt beyond a reasonable doubt. 
Proof beyond a reasonable doubt does not mean proof beyond all 


doubt whatsoever. It means proof to a moral certainty and not necessar- 


ily proof to an absolute or a mathematical certainty. 

By a reasonable doubt, as its very name implies, is meant a 
doubt based on reason, and not just some whimsical speculation or some 
capricious conjecture. Let me repeat to you a very simple explanation 
of what is meant by proof beyond a reasonable doubt. You have heard 
me give it before, but I think it might be helpful if I repeat it. 

If after an impartial comparison and consideration of all of the 
evidence you can say to yourself that you are not satisfied of the defend- 
ant's guilt, then you have a reasonable doubt. But on the other hand if 
after such impartial comparison and consideration of all the evidence 
you can truthfully and candidly say to yourself that you have'an abiding 
conviction of the defendant's guilt, such a conviction as you would be 
willing to act upon in the more weighty and important matters relating 
to your own affairs, then you have no reasonable doubt. In other words, 
proof beyond a reasonable doubt is such proof as will result in an abiding 
conviction of the defendant's guilt on your part, such a conviction as you 
would be willing to act upon in the more weighty and important matters 
relating to your own affairs. 

You will consider and weigh the testimony of all the: witnesses who 
have testified before you, as well as all the documentary evidence that 
has been introduced, and also the circumstances concerning which testi- 
mony has been admitted. Circumstances frequently throw an illuminating 
and important light upon the facts. 

You are the sole judges of the credibility of witnesses. It is for 
you and you alone to determine whether to believe any witness and the 
extent to which any witness should be credited. If you find that any wit- 
ness wilfully testified falsely as to any material fact concerning 
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which the witness could not have reasonably been mistaken, you are then 
at liberty, if you deem it wise to do so, to disregard the entire testimony 
of that witness, or any part of that witness’ testimony. 

This brings me to the specific charge involved in this case. You 
have to concentrate your attention on two questions. First, did the de- 
fendant unlawfully bring about the death of his wife, Christine Smith? 
If you do not find that he unlawfully brought about her death, then that 
ends the case and you must find a verdict of not guilty. If you find that 
he did unlawfully bring about her death, then your verdict should be 
guilty. Then you have to consider the second question, and you must 
determine whether the defendant is guilty of murder in the first degree, 

murder in the second degree, or manslaughter. I shall define 
and explain these three crimes presently. 

It may help you in the consideration of the evidence in this case 
if I call your attention to the fact that in all criminal cases there are 
two types of evidence. One type is known as direct evidence. Another 
type of evidence is known as circumstantial evidence. By "direct evi- 
dence’ is meant evidence of an eye witness who saw the thing happen or 
the act perpetrated. Circumstantial evidence is evidence of circum- 
stances from which another fact can be inferred that may lead to a con- 
clusion as to the defendant's guilt or innocence. 

Let me illustrate. Suppose a defendant is charged with house- 


preaking, namely, that he entered someone's house by lifting a window 


with intent to commit a crime therein. If there is an eye witness who 
testifies he saw the defendant enter, that would be direct evidence. On 
the other hand, if there is evidence that the defendant's fingerprints are 
on the window, that is circumstantial evidence. 

Contrary to popular impression, it cannot be said that circum- 
stantial evidence is a weaker form of evidence. On the contrary, fre- 
quently circumstantial evidence may be more convincing than direct 
evidence, because an eye witness may make a mistake as to what he 
saw, or his memory may be faulty, or he may be fabricating a story. 

On the other hand, there are certain situations in which circum- 
stances cannot be mistaken and they directly lead to a definite conclusion. 
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For instance, to go back to my illustration, the witness who 
claimed he saw the defendant break into the house through the window 
may be mistaken in identifying the defendant. If the defendant's finger- 
prints are on the window frame or the window sill, that is circumstantial 
evidence, but that is conclusive evidence, practically, that: che touched 
that window or that window sill. 

The law permits conviction of a crime on circumstantial evidence 
alone, or on direct evidence plus circumstantial evidence. : Of course, 
in order to justify a verdict of guilty on the basis of circumstantial 
evidence alone, the circumstantial evidence must be of such degree and 
character as to point to the defendant's guilt and also it must be incon- 
sistent with the defendant's innocence. Such evidence must be incon- 
sistent with any other theory except that of the defendant's guilt. If the 
circumstantial evidence is consistent with the defendant's guilt, but is 
also consistent with the defendant's innocence, then the defendant must 


be found not guilty. 


The Government in this case contends that the defendant missed 
$196 that he had collected, and suspected that his wife, the deceased, 

had taken it. Whether she had or had not is not particularly 
important, because even if she had, that would not justify any use of 
violence on his part. The deceased was at that time visiting at a neigh- 
bor's house. The Government claims that the defendant called for her, 


threatened to kill her, and insisted she accompany him pack to their 
own home, and that on the way there he kicked her a couple of times. 

The Government further claims that when he got her into their 
house, the defendant struck his wife on the forehead and on the side of 
the face with a flatiron and with an iron pipe, and that these blows 
caused her to have a brain hemorrhage which promptly brought about 
her death. 

The rule of law is that if a defendant does an unlawful act which 
brings about the death of the deceased, or if he does an unlawful act 
which starts a chain of causation unbroken by any intervening cause 
which ends in bringing about the death of the deceased, then the defend- 
ant's unlawful act is deemed by the law to be the cause of death. For 
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example, if the defendant hit the deceased and the blow caused a fall, 
or a hemorrhage, and the hemorrhage resulted in death, then the de- 
fendant's blow is the cause of the death and the defendant is responsible 
for it and he is deemed to have unlawfully killed the deceased. 

Or, to take another example, if the defendant strikes the deceased 

and as a result of the blow the deceased fell and hit some hard 
object and a hemorrhage was caused as a result, and that in turn brought 
about the death, then the defendant's blow is deemed to be by law the 
cause of the death. 

Now let me briefly summarize the testimony in this case. Mason, 
the neighbor, testified that the deceased, that is, the defendant's wife, 
was visiting in his, Mason's, home; that the defendant called for his 
wife and asked her where his money was, and threatened to kill her; 
that the defendant insisted on her accompanying him back to their own 
home; that he pushed her out of Mason's home, onto the sidewalk. 

Mason further testified that a few minutes later he looked out of 
his window and saw her lying on the ground, and he saw the defendant 


lift her and push her to his home; that he saw her fall again, near their 


own home, and then he saw both of them enter their own home. 

Mason's little, eight-year-old daughter testified she was home in 
bed at the time the defendant called for his wife, and she in effect corro- 
borated so much of Mason's testimony as related to what had occurred 
in the Mason home. 

Joseph Moore testified that he saw the deceased fall on the side- 
walk and the defendant kick his wife two or three times. 

The Government claims that when the defendant and the deceased 
got inside their own home the defendant struck her at least twice on her 
head and on the side of her face, with an electric flatiron and an iron 
pipe, and that these blows caused a hemorrhage which in turn caused 
her death. The evidence on which the Government relies for the purpose 
of drawing this inference is as follows: First, the body of the deceased 
had an incised wound in her forehead and another one on the side of her 
face, on her cheek; second, two flatirons and an iron pipe were found 
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in the same room in which the body of the deceased was found; third, 
the blood of the deceased was found on the flatirons and on the iron pipe; 
fourth, there was no one else in the house at the time except the defendant 
and the deceased; and, fifth, the Deputy Coroner testified that the brain 
hemorrhage which caused the death of the deceased was on the side of the 
head opposite to the side on which the wounds were located, and he ex- 
pressed the opinion, as a scientific matter, that because of this circum- 
stance the hemorrhage was caused by a moving force striking another 
moving force, and not by a moving force striking a stationary object, and 
further that the wounds were not typical of wounds caused when a person 
falls. 

The statement given by the defendant to the police was offered in 
evidence and read to you. In substance the defendant's statement is that 

when the defendant and the deceased got into their own home, the 
deceased fell; that he helped her up; that she went in and sat down; that he 
went back to the kitchen to get some water, and that when he returned she 
was lying down and did not respond to his efforts to call her. He says he 
does not know anything about the blood on the floor or elsewhere in the 
house. 


It is for you, ladies and gentlemen of the jury, to determine what 


the facts were. 

Now, then, let me proceed to the rules of law defining the various 
possible offenses which you have the right to consider. As said to you 
before and as has been explained to you during the trial, the indictment 
charges murder in the first degree. Murder is the killing of a human 
being with malice. Murder is divided into two degrees -- murder in the 
first degree and murder in the second degree. : 

Murder in the first degree is defined in the code of laws of the 
District of Columbia as follows: Whoever, being of sound memory and 
discretion, kills another purposely, of deliberate and premeditated mal- 
ice, is guilty of murder in the first degree. 

In order to sustain a charge of murder in the first beanee in this 
case, each of the following four elements must be established beyond a 
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reasonable doubt: First, that the defendant unlawiully killed the de- 

336 ceased; second, that the defendant did so with a purpose and in- 
tent to kill; third, that the killing was consummated and accomplished 
with malice; and, fourth, that it was consummated and accomplished 
after deliberation and with premeditation. 

Now let me go back to each of these four elements. First it must 
be established that the defendant killed the deceased. That needs no fur- 
ther explanation. Second, that he had a purpose and intent to kill the 
deceased. That requires no further explanation. Third, that the killing 
was consummated and accomplished with malice. 

Now, what does the word ‘malice’ mean? "Malice" is a legal 
term. ‘Malice’ is not used in the law in the same sense it is used in 


ordinary conversation. ‘Malice," as the law uses that term, does not 


necessarily mean a malicious or evil or malevolent purpose, or a per- 


sonal hatred or hostility toward the deceased. ‘Malice, " in the eyes of 
the law, is a general state of mind; it shows a heart fatally bent on mis- 
chief and unmindful of social duty. "Malice," as the law knows it, may 
also be defined as a condition of mind that prompts a person to do an 
injurious act, wilfully to the injury of another. Malice" may be implied 
or inferred from the act itself or from other evidence. Whether malice 
existed or not is for the jury to determine. So much for the third element. 

The fourth element which must be established to justify a convic- 
tion of murder in the first degree is that the killing was consummated and 
accomplished after deliberation and with premeditation. In other words, 
in addition to malice and in addition to purpose and intent to kill, there 
must be deliberation and premeditation. That is, after the design or 
purpose to kill was formed, there must have been some reflection and 
consideration amounting to deliberation. Some appreciable interval of 
time must elapse during which some reflection and deliberation must 
have taken place. This interval of time may be brief, because the human 
mind at times works very rapidly; but it must exist in order to justify a 
verdict of guilty of murder in the first degree. 

Unless you find that the defendant killed the deceased with malice, 
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and with purpose and intent to kill, and after deliberation and premedita- 
tion, you may not convict the defendant of murder in the first degree. 
Murder in the second degree differs from murder in the first 
degree in that it may be committed without purpose or intent to kill, or 
it may be committed with purpose or intent to kill, but without premedi- 
tation and deliberation. 
A killing under the influence of passion induced by insufficient 
provocation may be murder in the second degree. An accidental 


or unintentional killing constitutes murder in the second degree if it is 


accompanied by malice. 

Consequently, if you find that the defendant killed the deceased, 
with malice, bearing in mind the definition of malice that I have given 
you, that is, that itisa general state of mind of the kind I have defined, 
but that he did so without premeditation and deliberation, or without 
purpose or intent to kill, then you may find the defendant guilty of mur- 
der in the second degree. Or even if there is a reasonable doubt in 
your minds as to whether there was a purpose and intent to kill, or 
whether there was any premeditation and deliberation, you may find the 
defendant guilty of murder in the second degree, rather than guilty of 
murder in the first degree. 

Now let me summarize, then, the distinction once more between 
murder in the first degree and murder in the second degree. Murder in 
the first degree is a murder committed with malice, with a purpose and 
intent to kill, and after deliberation and with premeditation. On the 
other hand, murder in the second degree is murder committed with 
malice, but without purpose or intent to kill, or if with purpose and 
intent to kill, then without premeditation and deliberation. If there is 
no purpose or intent to kill, or if there is a purpose or intent to kill, but 
no premeditation and deliberation, then the unlawful killing, if committed 

with malice, constitutes murder in the second degree, rather 
than murder in the first degree. 

But there is a still lesser crime of which you have the right to 
find the defendant guilty, namely, manslaughter. Manslaughter is the 
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unlawful killing of a human being without malice. For example, it may 
be such killing as happens ona sudden quarrel or in the commission of 
an unlawful act without any deliberate intention of doing any mischief at 
all. If the killing is committed in the sudden heat of passion caused by 
adequate and sufficient provocation, the crime is manslaughter, rather 
than murder. 

In order to reduce murder to manslaughter, however, the passion 
must be of such degree as will cause an ordinary man to act on impulse 
and without reflection. In addition to great provocation, there must be 
passion and hot blood, caused by that provocation. Buta trivial or a 
slight provocation, entirely disproportionate to the violence of the retali- 
ation, is not adequate provocation. 

If you find that the defendant killed the deceased in a sudden heat 
of passion and in hot blood caused by adequate provocation, but without 
malice, bearing in mind the definition of "malice” that I have given you, 
you may find the defendant guilty of manslaughter. 

Now in conclusion, you have a right to render any one of four ver- 

dicts in this case -- either guilty of murder in the first degree as 
charged, or guilty of murder in the second degree, or guilty of manslaugh- 
ter, or not guilty. 

As of course you are aware, your verdict must be reached by 
unanimous vote. 

Are there any objections or requests ? 

MR. CASEY: The Government is satisfied with the charge as 
given, Your Honor. 

MR. DWYER: May we come to the bench, Your Honor? 

THE COURT: Yes, indeed. (At the bench): 

MR. DWYER: If Your Honor please, I think Your Honor put an 
awful lot of emphasis on the circumstantial evidence. Of course, it was 


primarily circumstantial evidence. 
THE COURT: I do not hear argument at this time. The jury is 


waiting to go out. You may note any objection. 
MR. DWYER: Then I object to the emphasis on circumstantial 


evidence. 
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THE COURT: I don't know what you mean by "emphasis. Mi 

MR. DWYER: I think Your Honor repeated it and went into great 
detail in describing that, rather than the direct evidence. ! 

Also, if Your Honor please, I think Your Honor, in giving the 
evidence in the case, didn't give anything detrimental to the Government, 
and commented on the evidence most favorable to the Government . 

THE COURT: I summarized the defendant's statement, which 
was very damaging to the Government, if it is believed. 

MR. DWYER: That is right, yes, sir. 

THE COURT: In fact, it destroys the Government's case, if it 
is believed. 

MR. DWYER: Yes, Your Honor. 

But Your Honor didn't mention that Government witnesses Coe 
or Owens. 

THE COURT: Of course, I refer to what I consider salient on 
poth sides. : 

MR. DWYER: Yes, Your Honor. This is just what 1 was thinking 
Your Honor should have done. 

THE COURT: Very well. 

MR. DWYER: That is the substance of it, Your Honor. 

THE COURT: Very well. 

MR. DWYER: Thank you. 

(Counsel having returned to trial tables:) 

THE COURT: Ladies and gentlemen of the jury, the twelve 
regular jurors may now retire. Upon reaching the jury room you will 

select a foreman from amongst yourselves who will preside over 
your deliberations and act as your chairman, and then speak for you in 
returning your verdict. Then you will proceed to deliberate and reach 
a verdict. The twelve regular jurors will follow the Marshal. 

* * * * * 

THE COURT: Ladies and gentlemen of the jury, the Court has 

received a note signed by your foreman, which contains two requests. 


The first is for the pictures. The photographs will be handed to you as 
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soon as you return to the jury room to deliberate. The Clerk will hand 
all the photographs to the Marshal, please, and the Marshal will hand 
them to you. 

The second request is: 

The Court's instruction relative to second-degree murder 
and manslaughter." 

I assume that what you really want is a repetition of the dis- 
tinction between second-degree murder and manslaughter. Is that 
correct ? 

THE FOREMAN: Yes, sir. 

THE COURT: I do not wonder at all that you find it a little bit 
difficult, because it is not always easy to draw the line. 

Both murder in the second degree and manslaughter are unlawful 
killings that do not rise to the gravity of murder in the first degree. 
Murder in the second degree is more serious than manslaughter. 

Now, the difference between murder in the second degree and 
manslaughter is that murder in the second degree is a killing done with 
malice. Manslaughter is an unlawful killing committed without malice. 

Malice, as I explained to you, is defined in the law not in the 
same sense in which the term is used in ordinary conversation. Malice 
does not mean hostility against the individual, or malevolence against 
the individual. Malice means a general state of mind fatally bent on 
mischief and absolutely unmindful of social duty. Itisa condition of 
mind that prompts a person to do an injurious act wilfully to the injury 
of another. If that state of mind exists, then the unlawful killing may be 
murder in the second degree. If it does not exist, then an unlawful kill- 

ing is manslaughter, which is a lesser offense. 

Malice may be implied or inferred from the act committed or 
from the surrounding circumstances. Let me give you a couple of illus- 
trations. Ifa killing is committed in the heat of passion, under the influ- 


ence of passion, it is murder in the second degree, if the passion is 


induced by insufficient provocation. 
On the other hand, if the killing is in hot blood, and in the heat 
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of passion, brought about by great provocation, then the crime is man- 
slaughter. A killing that happens on a sudden quarrel or in the commis- 
sion of an unlawful act, without any deliberate intention of doing any mis- 
chief, would be manslaughter. Or a killing in the heat of passion, if the 
passion is induced by great provocation, would be manslaughter. But if 
there was this state of mind that the law calls "malice, " and there is 

not sufficient provocation for the hot blood, then the killing is murder in 
the second degree. ¥ 

Have I adequately explained to you the difference between the two? 
Of course, you have to decide whether on the facts the situation falls 
within one or the other. And if you have a reasonable doubt, then the 
reasonable doubt must be resolved in favor of the lesser offense. 

Now, Mr. Foreman, have I adequately answered your question? 

THE FOREMAN. I think that is very clear. 

THE COURT: Does any member of the jury wish to ask any 
further questions or wish any further explanation? (No response. ) 

You may retire and resume your deliberations. 

(The jury again retired to consider of its verdict, at 2; 25 p.m.) 

VERDICT OF THE JURY 

(At 3:15 p. m.:) 

THE DEPUTY CLERK: Mr. Foreman, will you please rise. 
Mr. Foreman, has the jury agreed ona verdict? 

THE FOREMAN: They have. 

THE DEPUTY CLERK What say you as to the defendant Daniel 
Smith, Jr. ? 

THE FOREMAN: Guilty, second degree. 

_ THE DEPUTY CLERK: Members of the jury, your Foreman says 
that you find the defendant, Daniel Smith, Jr., guilty of second-degree 
murder, and that is your verdict so say you each and all. 

THE COURT: Ladies and gentlemen of the jury, the Court wishes 
to thank you for the time and the attention that you have given this case. 
The Court might add that it agrees with your verdict. The case will be 

referred to the Probation Officer for the usual presentence in- 


vestigation. 
* 
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AFFIDAVIT IN SUPPORT OF APPLICATION 
FOR LEAVE TO PROCEED WITHOUT PREPAY- 
MENT OF COSTS 


UN ene 


I, Daniel Smith, being first duly sworn according to law, depose 
and say that Iam the in the above-entitled cause, and, in sup- 
port of my application for leave to proceed in said cause without being 
required to prepay fees or costs, state as follows: 

1. That Iam a citizen of the United States. 

2. That because of my poverty I am unable to pay the 

costs of said suit or action. 
3. That Iam unable to give security for the same. 
That I believe I am entitled to the redress I seek 
in said suit or action. 
That the nature of my cause of action is briefly 
stated as follows: 
Failure of Trial Judge to take case from jury 
and direct verdict of acquital. 
/s/ Daniel Smith 
SUBSCRIBED and SWORN to before me this 13th day of Feb., 1956. 


/s/ George E. Stokes 
[Filed Feb. 21, 1956] Notary Public, D.C. 


Leave to proceed on appeal without 


prepayment of costs is denied.for 
lack of substantial question. 
/s/ Alexander Holtzoff 
JUDGE 
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JUDGMENT AND COMMITMENT 


On this 10th day of February, 1956 came the attorney for the 
government and the defendant appeared in person and by counsel, John J. 
Dwyer, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty, and a verdict of guilty of the offense of 

SECOND DEGREE MURDER 


and the court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the con- 
trary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby conmnitied to the cus- 
tody of the Attorney General or his authorized representative for im- 
prisonment for a period of 

Ten (10) Years to Thirty (30) Years 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the defendant. 

/s/ Alexander Holtzoff 


United States District Judge 
* 


February 24, 1956 


Daniel Smith 

District of Columbia Jail 
200 - 19th St. S.E., 
Washington, D. C. 


In Re: United States vs Daniel Smith Criminal No. 890-55 
Sir: 


This is to advise you that your application for leave to proceed on 
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appeal without prepayment of costs was denied, by Judge Holtzoff, for 
lack of substantial question; said denial was entered of record on the 21st 
day of Feb. 1956. 
For that reason I am returning herewith your notice of appeal. 
HARRY M. HULL, Clerk 


Deputy Clerk 
CJR:hb 
Enc. 


[Filed Feb. 12, 1959] 


On writ of Certiorari to the United States Court of Appeals for the 
District of Columbia---Circuit. 

This cause came on to be heard on the transcript of the record from 
the United States Court of Appeals for the District of Columbia 
Circuit, and was duly submitted. 

On consideration whereof, It is ordered and adjudged 
by this Court that the judgment of the said United States Court 
of Appeals, in this cause, be, and the same is hereby, vacated; 
and that this cause be, and the same is hereby, remanded to the United 
States District Court for the District of Columbia with 
directions to allow the appeal in forma pauperis. 

January 12, 1959 

Mr. Justice’ Frankfurter took no part in the consideration or de- 

cision of this case. 


A true copy JAMES R. BROWNING 
Test: 


Clerk of the Supreme Court of the United States 
Certified this Tenth day of February, 1959 
BY: R. J. Blanchard 
Deputy 
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SUPREME COURT OF THE UNITED STATES 
Smith v. United States 

ON PETITION FOR WRIT OF CERTIORARI TO 

THE UNITED STATES COURT OF APPEALS FOR 

THE DISTRICT OF COLUMBIA CIRCUIT. 


No. 192, Misc. Decided January 12, 1959. | 


PER CURIAM. 
The motion for leave to proceed in forma pauperis and the petition 


for writ of certiorari are granted. The judgment of the Court of Appeals 
is vacated and the case is remanded to the District Court with directions 
to allow the appeal in forma pauperis. Ellis v. United States, 356 U.S. 
674. 

MR. JUSTICE FRANKFURTER took no part in the consideration or 
decision of this case. : 


[ Filed March 5, 1959] 
ORDER 


The defendant having been indicted for murder in the first degree, 
having been convicted of murder in the second degree, and:sentenced on 
February 10, 1956 to a term of imprisonment of not less than ten years 
and not more than thirty years; leave to appeal in forma pauperis having 
been denied by this court; leave to appeal in forma pauperis having been 
further denied by the United States Court of Appeals for the District of 
Columbia Circuit; and the Supreme Court having made an Order on 
January 12, 1959, a certified copy of which was filed in this court on 
February 12, 1959, and the said Order containing the following provisions: 

"It is ordered and adjudged by this Court 
that the judgment of the said United States 
Court of Appeals, in this cause, be, and the 
same is hereby, vacated; and that this cause 
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be, and the same is hereby, remanded to the 
United States District Court for the District 
of Columbia with directions to allow the 
appeal in forma pauperis." 


It is, this 4th day of March, 1959, by this court 

Ordered, that pursuant to the said Order of the Supreme Court, 
leave to appeal to the United States Court of Appeals for the District of 
Columbia Circuit from the judgment of conviction herein be, and the 
same is hereby, granted; and the defendant having moved in this court 
in propria persona, that a transcript of the proceedings at the trial be 
furnished at the expense of the United States, it is further 

Ordered, that the court reporter be, and he hereby is, authorized 
and directed to prepare and file a transcript of the proceedings at the 
trial at the expense of the United States; and the defendant having moved 
in this court in propria persona, that counsel be appointed to represent 
him on said appeal, it is further 

Ordered, that said motion be granted and that Paul R. Connolly, 
Esq., be, and he hereby is, appointed and assigned as counsel for the 
defendant for the purpose of the appeal. 


/s/ Alexander Holtzoff 
United States District Judge 


[ Filed Nov. 25, 1959] 
MOTION FOR A NEW TRIAL 


Comes now the appellant, by his Court appointed counsel, and 
moves the Court pursuant to Rule 33, F.R. Crim. P., for a new trial, 
and for reason therefor says that newly discovered evidence establishes 
that the defendant was unjustly convicted, all as more fully appears in 
the affidavits attached to this motion which are incorporated herein by 
reference and made a part hereof, and the accompanying memorandum 


of points and authorities. 
/s/ Paul R. Connolly 


(Certificate of Service) Attorney for Appellant 
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ANSWER TO MOTION FOR NEW TRIAL 


Comes now the United States Attorney by his Assistant, Thomas A. 
Flannery, and in answer to the defendant's motion for a new trial states 


as follows: 


The defendant in this case has moved for a new trial on n the grounds 
of newly discovered evidence. Attached to the motion for the new trial 
are affidavits from five practicing physicians. The gist of the said 
affidavits appears to be that these doctors differ with the medical opinion 
which Dr. Murphy, a deputy coroner, gave during his testimony in the 
case. Dr. Murphy testified that his autopsy revealed that the deceased 
hada subdural hematoma which had in his opinion been caused by a blow 
on the head. Dr. Murphy stated further that in his opinion the cerebral 
hemorrhage found was what he termed a hemorrhage by contre-coup. 

The doctor stated further that the wounds suffered by the deceased were 
not typical of wounds caused by a person falling down. The record re- 
flects that Dr. Murphy said that a contre-coup hemorrhage is usually 
caused by two movable forces coming together. He admitted, however, 
that this type of an injury could be caused by a moving force striking an 
immovable object. See (Tr. p. 67, 68). 

The affidavits submitted by the defendant reflect that five doctors 
differ with Dr. Murphys opinion but it is a well known fact that members 
of the medical profession frequently differ with each other in their medical 
opinions and it would appear that Dr. Murphy's opinion was, merely 
another medically debatable question. 


The United States Court of Appeals for the District of Columbia 
has defined the requirements for a new trial in the case of Thompson v. 
United States, 88 U.S. App. D.C. 235, 236, wherein the Court stated: 


"To obtain a new trial because of newly dis- 
covered evidence (1) the evidence must have 
been discovered since the trial; (2) the party 


182 


seeking the new trial must show diligence in 
the attempt to procure the newly discovered 


evidence; (3) the evidence relied on must not 


be merely cumulative or impeaching; (4) it must 
be material to the issues involved; and (5) of 

such nature that in a new trial it would probably 
produce acquittal. Johnson v. United States, 

8 Cir. 1929, 32 F. 24127; Evans v. United States, 
10 Cir., 1941, 122 F. 2d 461." 


It is apparent that the evidence now submitted by the defendant is 
not newly discovered evidence at all and could have been secured by trial 
counsel by the exercise of due diligence. In any event even if trial 
counsel for the defendant had been unable to secure all of the medical 
testimony contained in the affidavits he certainly could have secured the 
medical literature and medical books referred to in the affidavits and 
could have used them on cross-examination of Dr. Murphy. The mere 
fact that counsel may not have used trial tactics which present counsel 
might have used during the trial is not grounds for a new trial. 

In any event there was other strong evidence in this case, inde- 
pendent of Dr. Murphy's testim@y which conclusively pointed to the 
guilt of the defendant. Officer Milton S. Krause testified (Tr. p. 202) 
that before he entered the room where he discovered the body of the de- 
ceased he saw blood on the threshhold of the door as he entered the 
house and also saw blood on the hallway leading to the defendant's apart- 
ment. He observed that the room where the deceased was found in was 
in a state of disorder, the sofa had an arm broken off, there was blood 
on the walls, blood on the bed, and under the bed he discovered two flat 
irons and an iron pipe which had blood on them. It was stipulated during 
the trial that the blood on the irons and on the pipe was the blood of the 
deceased. Loretta Mason (Tr. p. 146) testified that she heard the de- 
fendant say to the deceased, "I am going to kill you," shortly before the 
deceased was found dead. Another witness, Joseph Moore, testified 
(Tr. p. 169) that he saw the defendant and the deceased on the street 
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shortly before the deceased's death and that he saw the defendant kick 
her as she was lying on the ground and then drag her to his house. De- 
tective Carl A. Rudbeck testified (Tr. p. 225) that when he arrived in the 
defendant's room where deceased's body was found that he saw blood on 
her body, blood on the floor and blood on the walls of the room. This 
witness testified that the blood was splattered on the wall toa height of 
seven feet. (Tr. p. 229). He likewise saw the two flat irons and iron 
pipe with blood on them located under a bed. Harrison Mason testified 
that the defendant had come to his home and told the deceased that he 
was going to kill her and that the defendant grabbed the deceased by the 
neck and that he had a bottle in his hand. This witness testified that he 
took the bottle away from the defendant. He testified further that the 
defendant kept saying to the deceased "I am going to kill you. " This wit- 
ness stated that a short time later he looked out of his window and saw 
the deceased lying on the ground, blood coming from her mouth. He 
then saw the defendant pull her up from the ground and push her in 
the doorway of his home. It is therefore obvious that in addition to the 
testimony of Dr. Murphy of which defendant's present counsel is so 
critical, that there was other evidence in the case which overwhelmingly 
proved the defendant's guilt. 


WHEREFORE, it is respectfully submitted that the defendant's 


motion be denied. 


/s/ OLIVER GASCH 
United States Attorney 


/s/ THOMAS A, FLANNERY 
Assistant United States Attorney 


(Certificate of Service) 


184 


[Filed March 21, 1960] 


MOTION FOR NEW TRIAL 
* * * 


December 4, 1959 
* * * * 

THE COURT: What is the basis of your motion? 

MR. CONNOLLY: My motion is to award this man a new trial 
on the ground that the medical affidavits which I have provided your 
Honor show that Doctor Murphy's testimony is medically erroneous. 

It was a matter that Mr. Dwyer who tried the case for the defendant, 
could not have known or expected Doctor Murphy would have taken such ' 

a medically unsound position. 

THE COURT: How was this discovered, in the technical term 
as used in the law? 

MR. CONNOLLY: The question is, there are several criteria 
for newly discovered evidence. Would it be reasonably likely to pro- 
duce a different result? I think so. Could it have been discovered by 
due diligence, and I take it that is a question which your Honor has in 
mind. This is a matter of some seriousness, I think, anda difficult 
one to answer. 

I say that -- 

THE COURT: There is this about it: if an injustice has been 
done I am not going to be so astute as to find technical reasons for deny- 
ing the motion. 

* * * * * 

THE COURT: Here is another thing that bothers me: of 
course, I have a very high regard for Doctor Stevens. He is well known 
to me personally and has testified in this Court frequently. I know the 
other doctors by name and I know that they stand very high in the medical 
profession. But Doctor Murphy also stands high. He has been deputy 
coroner for over twenty years. He is an eminent physician himself. 
And he performs autopsies and forms opinions day in and day out. He 
devotes himself entirely to that, whereas to the other doctors this is a 


side issue. 
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Now, how can I say that Doctor Murphy is wrong; because these 
other physicians say so? Doctor Murphy would say these other physicians 


are wrong. 

* * * * * 

THE COURT: Very well. I have sent for my trial notes and in 
glancing over them there was testimony to the effect that the defendant 
threatened to kill the deceased. : 

MR. CONNOLLY: There was. 

THE COURT: And a few minutes later she was heard screaming. 
And she was found lying on the ground. 

MR. CONNOLLY: Your Honor, I don't represent to your Honor 

at this point that a new trial would bring about any different re- 
sult. It may be that the Government can obtain a conviction again, al- 
though when the case was tried before your Honor you suggested innu- 
merable times to the United States Attorney, who incidentally was not 
Mr. Flannery, that a pleas to manslaughter would be an appropriate 
disposition of the case. They were unwilling to accept that. What I do 
say though is, I think an error of justice has been committed here be- 
cause this man should not be serving his sentence on this record. 

THE COURT: You know, the difficulty in granting a new trial 
three years after the original trial is, of course, it is easy enough to 

say the Government may be able to get another conviction; it is much 
more difficult to get witnesses together; and the memories of witnesses 
fade and then there is a possibility of injustice. 

MR. CONNOLLY: I would be willing to recommend to this man, 
if I have a minute to talk to him, I certainly would be willing to recom- 
mend to him that the defense stipulate to this record with the exception 
of Christopher J. Murphy's testimony. I think that would be a fair dis- 
position. 

* * * 
December 21, 1959 
* * 
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THE COURT'S DECISION 

THE COURT: This is a motion for a new trial on the ground of 
newly discovered evidence. The questions raised by the motion are of 
such a nature as to require a review of the history of the case, of the 
issues involved and of the evidence, in order to make it possible to 
determine the relation of the alleged newly discovered evidence to the 
other aspects of the case. 

The defendant was indicted on a charge of murder in the first 
degree. The specific charge was that he beat his wife to death by means 
of striking her about the head and body with a blunt instrument. The con- 
tention of the Government at the trial was that he beat her over the head 
with two flat irons and an iron pipe causing a hemorrhage from which she 
died. 

At the trial the defendant was represented by an experienced trial 
lawyer who specialized in the trial of criminal cases. The defense was 
conducted energetically, intelligently and with well directed zeal. 

The trial consumed almost three days and resulted, on January 
18th, 1956, in a verdict of guilty of murder in the second degree. On 


February 10th, 1956, the defendant was sentenced to imprisonment for 


a term of not less than ten and not more than thirty years. 

Subsequently the defendant, in propria persona, in view of the 
fact that apparently trial counsel felt that he should not pursue the matter 

any further, applied for leave to appeal in forma pauperis. This 
Court denied the application. The Court of Appeals for the District of 
Columbia Circuit later denied a similar application. 

The matter, however, was taken to the Supreme Court and on 
January 12, 1959, the Supreme Court vacated the order of the Court of 
Appeals denying leave to appeal and directed that leave to appeal in 
forma pauperis be granted. 

The defendant then applied to this Court for the appointment of 
counsel. In view of the importance of the matter the Court appointed a 
well known, experienced trial lawyer, Mr. Paul R. Connolly, to act as 
counsel for defendant. The Court appreciates the public service that 
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Mr. Connolly has rendered in this matter, and wishes to express his 


gratitude to him. 

In connection with his activities in the appellate proceedings, 
Mr. Connolly determined that a motion for a new trial on the ground 
of newly discovered evidence should be made. This motion was re- 
cently filed and has now been argued before this Court. 

At the outset the question arises whether this motion was filed 
in due time. Rule 33 of the Federal Rules of Criminal Procedure pre- 
scribes a limitation of two years after final judgment” for the dealing 
of a motion for a new trial on the ground of newly discovered evidence. 
Final judgment of this Court was rendered, as stated above, on Febru- 

ary 10th, 1956. Consequently a much longer period than two 
years has expired since the rendition of the final judgment of this 
Court. 

It is argued, however, by counsel for the defendant, that the 
words "final judgment" as used in the rule are not limited to the final 
judgment of the trial court but may also include the final judgment of 
an appellate court. In this case, of course, no final judgment has as 
yet been rendered by any appellate court. It is the understanding of 
this Court that proceedings on the appeal have been stayed by the Court 
of Appeals during the pendency of this motion. It is therefore contended 
by counsel that actually the two year period has not begun to run. 

Some support is found for the contention of defense counsel in a 
dictum contained in Harrison v. the United States 191 F2nd, 874, 876, 

a case decided by the Court of Appeals for the Fifth Circuit. 

Assuming, without deciding, that this motion was timely filed, 
the Court will determine it on its merits. In view of the importance of 
the issues involved the Court is of the opinion that it would not be in the 
interest of substantial justice to dispose of such a motion. as this on 
what, after all, would be a technical ground. 

The newly discovered evidence consists of affidavits made by five 
eminent neurosurgeons in this city, which contradict the medical opinion 

expressed by the deputy coroner at the trial, the deputy coroner, 
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himself, being a physician of long experience and many years’ standing. 
At this point the Court wishes to observe that the affidavits of these 
neurosurgeons were not made on any partisan basis. They were not 
prepared for compensation but were made as a matter of public service 
at the request of defense counsel who, himself, is render ing a public 
service. For this reason the Court feels indebted to these neurosurge- 
ons for their public spirited contribution to the administration of justice. 
At the outset we must determine whether, however, the evidence 
submitted is strictly speaking newly discovered. It is evidence that was 
available and could have been obtained for use at the trial. Ifthe deputy 
coroner's testimony surprised defense counsel, and he needed a short 
continuance in order to consult other physicians, I think it is reasonable 
to assume that such a continuance would have been granted in the interest 
of justice. It is natural for different counsel to use different strategy in 
a trial of a case. Counsel who now appears is using a strategy of a dif- 
ferent nature than that employed by trial counsel. The rule has always 
been that newly discovered evidence must be evidence that could not 
have been discovered by the exercise of due diligence for use at the trial. 
Otherwise a motion for a new trial on the ground of newly discovered 
evidence is ordinarily denied. So too, such evidence must not be cumu- 
lative. While, therefore, the Court has grave doubt as to whether the 
the evidence here presented in support of the motion is strictly 
speaking newly discovered evidence in the sense in which that term is 


used in the doctrines governing such motions, nevertheless the Court 


is going to determine the matter on its merits because it is of the opinion 
that substantial justice requires disposition of that kind. 

If there has been a miscarriage of justice, it should be rectified 
irrespective of any technical obstacles, and that is the usual view of 
this Court where substantial rights are involved. At the same time it 
must be borne in mind that the granting of a new trial is a very serious 
matter. The longer the time that has elapsed since the trial has taken 
place the more serious the matter becomes. 


Granting a new trial does not merely mean recalling the witnesses 
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and having them give the same testimony all over again, plus the addition 
of new evidence. It is not as simple as that. Here more than three 
years have expired since the trial. During the intervening period, wit- 
nesses may have disappeared or some of them may have died, while the 
memory of others may. have faded to a considerable extent so that they 
can not recall certain details, and their testimony would be very much 
weakened. Consequently it may be difficult to secure a conviction ata 
second trial if a long interval of time elapses between the first and sec- 
ond trial. The public interest must always be borne in mind. 

The best guide that this Court finds in this respect is an expres- 
sion of Mr. Justice Cardozo in Snyder v. Massachusetts, 291 US97 at 
page 122, where the great jurist stated: "Justice though due to the ac- 
cused is due to the accuser also. The concept of fairness must not be 
strained until it is narrowed to a filament. We have to keep the balance 
true." : 

Another great jurist, Judge Learned Hand, in the case of the 
United States v. Garsson, 291 F646 at 649 stated: "Under our criminal 
procedure the accused has every advantage while the prosecution is held 
rigidly to the charge. He need not disclose the barest outline of his de- 
fense. He is immune from question or comment on his silence. He can-- 
not be convicted when there is the least fair doubt in minds of anyone of 
the twelve." 

And again he resumes, in the same opinion: "Our dangers do not 
lie in too little tenderness to the accused; our procedure has always been 
haunted by the ghost of the innocent man convicted. It is an unreal dream. 
What we need to fear is the archaic formulism and the watery sentiment 
that obstructs, delays and defeats the prosecution of crime. w 

Within the past year or two an eminent English judge, Mr. Justice 
Devlin, in a book recently published and entitled The Criminal Prosecu- 
tion in England" made the following remark at page 135: ! 

‘When a criminal goes free it is as much a failure of abstract 


justice as when an innocent man is convicted." 


Consequently the public interest must always be considered on a 
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motion such as is presented here. It does not mean, of course, that if 
the Court finds that there is a reasonable probability that there has been 
a miscarriage of justice that such a motion should not be granted. This 
Court would not hesitate to order a new trial if it were convinced of such 
a probability, but the matter must be approached with caution and cir- 
cumspection. 

This brings me to a consideration of the evidence introduced at 
the trial. As has been stated, it was the contention and the theory of 
the Government that the defendant beat his wife to death by hitting her 
with two electric irons and an iron pipe. To be sure, all of the evidence 
introduced at the trial bearing on the crucial issue was circumstantial. 
There were no eye witnesses to the alleged murder. 

There is a popular notion that circumstantial evidence is an in- 
ferior kind of evidence. This idea is erroneous and fallacious. Fre- 
quently circumstantial evidence is much more convincing and much more 
reliable than direct evidence of eye witnesses. An eye witness may 
easily make a mistake in his observation, his memory may be uncertain 
by the time the date of the trial arrives, and occasionally an eye witness 
may even fabricate his testimony. 

On the other hand, circumstantial evidence all pointing in one 
direction is not subject to these infirmities. Necessarily, circumstantial 
evidence must be strong. It must be strong enough to convince the jury 


beyond a reasonable doubt, andit did so in this case. 


The evidence in this case may be summarized very briefly so 
far as the crucial issue is concerned. The defendant came home one 
night and found his wife out. He missed a large sum of money and he 
immediately assumed his wife had stolen it. He went to a neighbor's 
house, where he suspected his wife had gone, and found her there under 
the influence of liquor. He roughly insisted on her going back home and 
threatened to kill'her. He led her back home and pushed her into the 
house. A short time later screams were heard from inside the house 
and then the voices were stilled. 

The body of the wife was found with wounds in her head and blood 
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oozing from it. She never regained consciousness. The evidence showed 


that there was no one in the room at the time beside the deceased and the 
defendant. The police found two electric flat irons underneath the bed in 
that room. The tip of one of the flat irons had blood on it. The other had 
blood splattered on it. An iron pipe lay alongside, which was likewise 
splattered with blood. There was blood all over the floor and blood splash- 
ed on the walls at a fairly high level. | 

When questioned by the police the defendant claimed that his wife 
fell on the floor because she was under the influence of liquor and that her 
death was probably caused by the fall. When asked to explain the blood on 
the flat iron, on the iron pipe and on the walls, he had no explanation to 
advance. At the trial he did not testify. 

The Court is of the opinion that this evidence clearly led to the 
conclusion that the death was caused by the fact that the deceased was 
struck by the electric irons and the iron pipe, because, as stated, blood 
was found on those articles. This evidence was coupled with the testimony 
of the deputy coroner, who is a physician of many este standing and long 
experience in performing autopsies, that the cause of death was a hemor- 
rhage of the brain. He also expressed the opinion that the wounds in the 
head and the consequent hemorrhage were caused by a blow from a moving 
force. 

The five neurosurgeons, whose affidavits are adduced, on this mo- 
tion, expressed the medical opinion that such a hemorrhage could have 
been caused not only by a blow from a moving force but also by falling down 
on a stone or a wooden floor. In reply the deputy coroner submitted an af- 
fidavit in which he makes the following comments: 

‘It must be borne in mind that these affidavits are submitted 
on a hypothetical question since the other doctors never sawthe body of 

the decedent. 

And again he states: 

"T must emphasize that I actually saw the injuries on the head 
and they were all on the right side, and I stated in my opinion they were 
not caused by the decedent falling down. The other doctors, of course, 
never saw those wounds and therefore their opinions are entitled to little 
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weight. In medicine opinions frequently vary but any competent medical 
practitioner, irrespective of his specialty, will agree that a doctor who ac- 
tually sees a patient or performs an autopsy on a body is in a much better 
position to give a valid opinion than one who merely answers a hypothetical 
question. 

"] still feel that the opinion which I gave at the trial of this mat- 
ter was a valid opinion based on sound reason and I see no reason to change 
at this time.” 

The deputy coroner also refers to the fact in his affidavit that during 
the time he has been connected with the Coroner's Office he has performed 
at least 2000 autopsies and that he has performed many autopsies where what 
is technically known as subdural hematoma was the cause of death. Thetype 
of hemorrhage here involved is medically known as subdural hematoma. 

The Court is of the opinion that medical testimony cannot be weighed 
alone, but must be taken together with the circumstantial evidence in this 

case which all points inexorably in the direction of the defendant's 
guilt. How did the blood get on the flat irons? How did it get on the iron 
pipe? How was it splattered all over the room especially on the walls? I 
might say it was stipulated that this blood was the blood of the deceased. 
The blood obviously came from the deceased's head because that is where 
the hemorrhage was. If she had fallen and struck her head and fractured 
it there would not have been blood on all these articles, nor would it have 
been splattered high up on the walls. 

The Court is of the opinion that no miscarriage of justice has re- 
sulted in this case. It is further the opinion of this Court that a new trial, 
even if this additional medical testimony was adduced, it is not likely to 
change the result. 

The Court is further of the opinion that the ends of justice not only 
fail to require the granting of the motion but that on the other hand the 
ends of justice might be defeated if the motion were granted. The motion 
for a new trial on the ground of newly discovered evidence is denied. 

In conclusion the Court wants to repeat its expression of gratitude 
* to Mr. Connolly and to the five neurosurgeons who have rendered a pub- 


lie service and have thereby aided in the administration of justice. 
* * * * * 
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[ Filed Dec. 16, 1959] 
SUPPLEMENTAL ANSWER TO MOTION FOR NEW | TRIAL 


Comes now the United States Attorney by his Assistant, Thomas A. 
Flannery, and in further answer to the defendant's motion for a new trial 
submits the attached affidavit of Dr. Christopher J. Murphy. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Thomas A, Flannery 
Assistant United States Attorney 


| Certificate of Service] 


[ Filed December 21, 1959] 

On this 21st day of December, 1959, came the attorney of the United 
States, the defendant in proper person and by his counsel, Paul D. Connolly, 
Esquire; whereupon defendant's motion for a new trial coming on to be 
heard, after argument is by the Court denied. The defendant is remanded 
to the District of Columbia Jail. 

, By direction of 


Alexander Holtzoff 
Presiding Judge 
Criminal Court # 6 


* * * 


[ Filed January 18, 1960] 
ORDER 


This cause having come before the Court on defendant's applica- 
tion to have the Court order the Clerk to accept for filing a notice of 
appeal effective December 31, 1959, and it appearing to the Court that 
the said notice of appeal was presented to the Clerk on that date, itis 
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by the Court this 18 day of January, 1960, 

ORDERED, that the Clerk be and is hereby directed to file the 
said notice of appeal heretofore presented to the Clerk as of December 
31, 1959. 

/s/ Alexander Holtzoff 
JUDGE 
(Certificate of Service) 


[Filed Jan. 26, 1960] 
ORDER 


This cause having come before the Court on defendant's application 
for leave to proceed on appeal in forma pauperis, and affidavits of pov- 
erty having been filed, it is, by the Court, this 26 day of January, 1960, 

ORDERED, that the defendant be and the same is hereby granted 
leave to proceed on appeal in forma pauperis, from the order of this 


court denying a motion for a new trial on the ground of newly-discovered 


evidence. 
/s/ Alexander Holtzoff 
Judge 
(Certificate of Service) 


[ Filed Jan. 18, 1960] 
OPINION 


Oliver Gasch, United States Attorney; and Thomas A. Flannery, 
Assistant United States Attorney, both of Washington, D. C., on behalf 
of the Government. 

Paul R. Connolly, of Washington, D. C., on behalf of the defendant. 


This is a motion for a new trial on the ground of newly discovered 
evidence. The questions raised by the motion are of such a nature as 
to require a review of the history of the case, of the issues involved and 
of the evidence, in order to make it possible to determine the relation 
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of the alleged newly discovered evidence to the other aspects of the case. 


The defendant was indicted on a charge of murder in the first de- 
gree. The specific charge was that he beat his wife to death by means 
of striking her about the head and body with a blunt instrument. The con- 
tention of the Government at the trial was that he beat her over the head 
with two flatirons and an iron pipe, causing a hemorrhage from which 
she died. At the trial the defendant was represented by an experienced 
trial lawyer who specialized in the trial of criminal cases. The defense 
was conducted energetically, intelligently and with well directed zeal. 


The trial consumed almost three days and resulted on January 18, 
1956, in a verdict of guilty of murder in the second degree.’ On Febru- 
ary 10, 1956, the defendant was sentenced to imprisonment for a term 
of not less than ten and not more than thirty years. Subsequently, the 
defendant, in propria persona in view of the fact that apparently trial 
counsel felt that he should not pursue the matter any further, applied for 
leave to appeal in forma pauperis. This Court denied the application. 
The Court of Appeals for the District of Columbia Circuit later denied 
a similar application. The matter, however, was taken to the Supreme 
Court and on January 12, 1959, the Supreme Court vacated the order of 
the Court of Appeals denying leave to appeal and directed that leave to 
appeal in forma pauperis be granted. 2 


The defendant then applied to this Court for the appointment of 
counsel. In view of the importance of the matter, the Court appointed 
a well known, experienced trial lawyer, Mr. Paul R. Connolly, to act 
as counsel for defendant. The Court appreciates the public service that 
Mr. Connolly has rendered in this matter and wishes to express its 
gratitude tohim. In connection with his activities in the appellate proceed- 
ings, Mr. Connolly determined that a motion for a new trial on the 
ground of newly discovered evidence should be made. This motion was 
recently filed and has now been argued before this Court. © 


At the outset the question arises whether this motion was filed in 
due time. Rule 33 of the Federal Rules of Criminal Procedure prescribes 
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a limitation of two years "after final judgment" for the filing of a motion 
for a new trial on the ground of newly discovered evidence. Final judg- 
ment of this Court was rendered, as stated above, on February 10, 1956. 
Consequently, a much longer period than two years has expired since 
the rendition of the final judgment of this Court. It is argued, however, 
by counsel for the defendant that the words "final judgment" as used in 
the rule are not limited to the final judgment of the trial court but may 
also include the final judgment of an appellate court. In this case, of 
course, no final judgment has as yet been rendered by any appellate court. 
It is the understanding of this Court that proceedings on the appeal have 
been stayed by the Court of Appeals during the pendency of this motion. 
It is, therefore, contended by counsel that actually the two-year period 
has not begun to run. Some support is found for the contention of de- 
fense counsel in a dictum contained in Harrison v. United States, 191 F. 
2d. 874, 876, a case decided by the Court of Appeals for the Fifth Cir- 
cuit. Assuming, without deciding, that this motion was timely filed, the 
Court will determine it on its merits. In view of the importance of the 
issues involved the Court is of the opinion that it would not be in the 
interest of substantial justice to dispose of such a motion as this on what, 
after all, would be a technical ground. 


The newly discovered evidence consists of affidavits made by five 
eminent neurosurgeons in this city, which contradict the medical opinion 


expressed by the deputy coroner at the trial, the deputy coroner, him- 


self, being a physician of long experience and many years’ standing. At 
this point the Court wishes to observe that the affidavits of these neuro- 
surgeons were not made on any partisan basis. They were not prepared 
for compensation but were made as a matter of public service at the re- 
quest of defense counsel, who, himself, is rendering a public service. 
For this reason the Court feels indebted to these neurosurgeons for their 
public spirited contribution to the administration of justice. 


At the outset we must determine whether, however, the evidence 
submitted is strictly speaking newly discovered. It is evidence that was 
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available and could have been obtained for use at the trial. If the deputy 
coroner's testimony surprised defense counsel and he needed a short 
continuance in order to consult other physicians, I think it is reasonable 
to assume that such a continuance would have been granted in the interest 
of justice. It is natural for different counsel to use different strategy 
in the trial of a case. Counsel who now appears is using a strategy of a 
different nature than that employed by trial counsel. The rule has always 
been that newly discovered evidence must be evidence that could not have 
been discovered by the exercise of due diligence for use at the trial. 
Otherwise a motion for a new trial on the ground of newly discovered 
evidence is ordinarily denied. So, too, such evidence must not be cumu- 
lative. While, therefore, the Court has grave doubt as to whether the 
evidence here presented in support of the motion is strictly speaking 
newly discovered evidence in the sense in which the term is used in the 
doctrines governing such motions, nevertheless, the Court is going to 
determine the matter on its merits because it is of the EE that sub- 
stantial justice requires disposition of that kind. 


If there has been a miscarriage of justice, it should be rectified 


irrespective of any technical obstacles, and that is the usual view of this 
Court where substantial rights are involved. At the same time it must 
be borne in mind that the granting of a new trial is a very serious matter. 
The longer the time that has elapsed since the trial has taken place, the 
more serious the matter becomes. Granting a new trial does not merely 
mean recalling the witnesses and having them give the same testimony all 
over again, plus the addition of new evidence. It is not as simple as 

that. Here more than three years have expired since the trial. During 
the intervening period, witnesses may have disappeared or some of 

them may have died, while the memory of others may have faded toa 
considerable extent so that they can not recall certain details, and their 
testimony would be very much weakened. Consequently, it may be diffi- 
cult to secure a conviction at a second trial if a long interval of time 
elapses between the first and second trial. 
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The public interest must always be borne in mind. The best guide 
that this Court finds in this respect is an expression of Mr. Justice 
Cardozo in Snyder v. Massachusetts, 291 U.S. 97, at page 122, where that 
great jurist stated: 


” | . . justice, though due to the accused, 
is due to the accuser also. The concept of 
fairness must not be strained till it is 
narrowed to a filament. We are to keep the 
balance true." 


Another great jurist, Judge Learned Hand, in the case of United 
States v. Garsson, 291 Fed. 646, 649, stated: 


"Under our criminal procedure the accused has every 
advantage. While the prosecution is held 

rigidly to the charge, he need not disclose 

the barest outline of his defense. He is 

immune from question or comment on his 

silence; he cannot be convicted when there is 

the least doubt in the minds of any one of the 

twelve." 


And again he resumes, in the same opinion: 


"Our dangers do not lie in too little tenderness 
to the accused. Our procedure has been 
always haunted by the ghost of the innocent 
man convicted. It is an unreal dream. What 
we need to fear is the archiac formalism and 
the watery sentiment that obstructs, delays, 
and defeats the prosecution of crime." 


Within the past year or two an eminent English judge, Mr. Justice 
Devlin, in a book recently published and entitled ''The Criminal Prose- 
cution in England", made the following remark at page 135: 

"when a criminal goes free, it is as 
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much a failure of abstract justice as 
when an innocent man is convicted." 


Consequently the public interest must always be considered on 
a motion such as is presented here. It does not mean, of course, if the 
Court finds that there is a reasonable probability that there has been a 
miscarriage of justice that such a motion should not be granted. This 
Court would not hesitate to order a new trial if it were convinced of 
such a probability, but the matter must be approached with caution and 
circumspection. — 

This brings me to a consideration of the evidence introduced at the 
trial. As has been stated, it was the contention and the theory of the 
Government that the defendant beat his wife to death by hitting her with 
two electric irons and an iron pipe. To be sure, all of the evidence 
introduced at the trial bearing on the crucial issue was circumstantial. 
There were no eye witnesses to the alleged murder. 

There is a popular:notion that circumstantial evidence is an 
inferior kind of evidence. This idea is erroneous and fallacious. Fre- 
quently circumstantial evidence is much more convincing and much 
more reliable than direct evidence of eye witnesses. An eye witness 
may easily make a mistake in his observation, his memory: may be 
uncertain by the time the date of the trial arrives, and occasionally 
an eye witness may even fabricate his testimony. On the other hand, 
circumstantial evidence all pointing in one direction is not subject to 
these infirmities. Necessarily, circumstantial evidence must be strong. 
It must be strong enough to convince the jury beyond a reasonable doubt, 
and it did so in this case. 

The evidence in this case may be summarized very briefly so far 
as the crucial issue is concerned. The defendant came home one night 
and found his wife out. He missed a large sum of money and he immediately 


1/ see Connelly v. United States, (C.A. 8th) 271 F. (2d) 333. 
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assumed his wife had stolen it. He went toa neighbor's house, where 
he suspected his wife had gone, and found her there under the influence of 
liquor. He roughly insisted on her going back home and threatened to 
kill her. He led her back home and pushed her into the house. A short 
time later screams were heard from inside the house and then the voices 


were stilled. 


The body of the wife was found with wounds in her head and blood 


oozing from it. She never regained consciousness. The evidence showed 


that there was no one in the room at the time beside the deceased and the 
defendant. The police found two electric flatirons underneath the bed in 
that room. The tip of one of the flat irons had blood on it. The other had 
blood splattered on it. An iron pipe lay alongside, which was likewise 
splattered with blood. There was blood all over the floor and blood 
splashed on the walls at a fairly high level. 


When questioned by the police the defendant claimed that his wife 
fell on the floor because she was under the influence of liquor and that 
her death was probably caused by the fall. When asked to explain the 
blood on the flatiron, on the iron pipe and on the walls, he had no ex- 
planation to advance. At the trial he did not testify. 


The Court is of the opinion that this evidence clearly led to the 
conclusion that the death was caused by the fact that the deceased was 
struck by the electric irons and the iron pipe because, as stated, blood 
was found on those articles. This evidence was coupled with the testi- 
mony of the deputy coroner, who is a physician of many years' standing 
and long experience in performing autopsies, that the cause of death was 
a hemorrhage of the brain. He also expressed the opinion that the wounds 
in the head and the consequent hemorrhage were caused by a blow from 
a moving force. 


The five neurosurgeons, whose affidavits are adduced on this mo- 
tion, expressed the medical opinion that such a hemorrhage could have 
been caused not only by a blow from a moving force but also by falling 
down on a stone or a wooden floor. In reply the deputy coroner submitted 
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an affidavit in which he makes the following comments: 


‘It must be borne in mind that these affidavits 
are submitted on a hypothetical question since the 


other doctors never saw the body of the deceden 7 


And again he states: 


"I must emphasize that I actually saw 
the injuries on the head and they were all 
on the right side, and I stated in my opinion 
they were not caused by the decedent falling 
down. The other doctors, of course, never 
saw those wounds and therefore their opinions 
are entitled to little weight. In 
medicine opinions frequently vary but 
any competent medical practitioner, ir- 
respective of his specialty, will agree 
that a doctor who actually sees a patient 
or performs an autopsy on a body is ina 
much better position to give a valid 
opinion than one who merely answers a 
hypothetical question. 


"T still feel that the opinion which I 
gave at the trial of this matter was a 
valid opinion based on sound reason and 


I see no reason to change at this time." 


The deputy coroner also refers to the fact in his affidavit that dur- 
ing the time he has been connected with the Coroner's Office he has per- 
formed at least 2000 autopsies and that he has performed many autopsies 
where what is technically known as subdural hematoma was the cause of 
death. The type of hemorrhage here involved is medically known as 
subdural hematoma. 


The Court is of the opinion that medical testimony cannot be weighed 
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alone, but must be taken together with the circumstantial evidence in 


this case which all points inexorably in the direction of the defendant's 
guilt. How did the blood get on the flatirons? How did it get on the 

iron pipe? How was it splattered all over the room, especially on the 
walls? I might say it was stipulated that this blood was the blood of the 
deceased. The blood obviously came from the deceased's head because 
that is where the hemorrhage was. If she had fallen and struck her head 
and fractured it, there would not have been blood on all these articles, 
nor would it have been splattered high up on the walls. 


The Court is of the opinion that no miscarriage of justice has re- 
sulted in this case. It is further the opinion of this Court that a new trial, 
even if this additional medical testimony were adduced, is not likely to 
change the result. The Court is further of the opinion that the ends of 
justice not only fail to require the granting of the motion but that on the 
other hand the ends of justice might be defeated if the motion were granted. 
The motion for a new trial on the ground of newly discovered evidence is 
denied. 

In conclusion the Court wants to repeat its expression of gratitude 
to Mr. Connolly and to the five neurosurgeons who have rendered a 
public service and have thereby aided in the administration of justice. 


/s/ Alexander Holtzoff 
United States District Judge 
December 21, 1959. 


[ Filed January 18, 1960] 
NOTICE OF APPEAL 


Name and address of appellant 
Daniel Smith, Jr. 

Name and address of appellant's attorney 
Paul R. Connolly 
800 Colorado Building 
Washington 5, D. C. 


Offense 
2nd Degree Murder 


Concise statement of judgment or order, giving date, and any sentence 


Order of the District Court denying motion for new 
trial on the ground of newly discovered evidence. 
Dated 12/21/59 « 3 


Name of institution where now confined, if not on bail 
Lorton Penitentiary 
I, the above-named appellant, hereby appeal to the United States 


Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


Date: December 30, 1959 Appellant 


Let this be Lodged. /s/ Paul R. Connolly 


/s/ George L. Hart, Jr. - Attorney for Appellant 
December 31, 1959 q me 
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[Attached to Motion for New Trial, J.A. 180] 
[Filed Nov. 25, 1959 ] 
AFFIDAVIT 
DISTRICT OF COLUMBIA: ss 

I Dr. James Peter Murphy, being first duly sworn, depose and 
say that Iam a licensed practitioner of medicine in the District of Co- 
lumbia; that I specialize in that branch of medicine known as Neuro- 
surgery, which involves the diagnosis, treatment, and where necessary, 
the surgical attention to injuries and diseases of the brain and central 
and peripheral nervous systems of the human person. 

That my qualifications for practicing this specialty are as follows: 
licensed practitioner in the District of Columbia since 1946, specializing 
in neurology and neurological surgery; certified by The American Board 
of Neurology and The American Board of Neurological Surgery; Fellow 
of American College of Surgeons; Fellow of International College of 
Surgeons; Assistant Clinical Professor of Neurological Surgery at 
George Washington University School of Medicine. 

That in the course of my practice I have seen and treated many 
patients with subdural hematoma, and have studied the etiology, patho- 
genesis, symptoms and signs and surgical treatment of such conditions; 
that I have read and am familiar with the testimony of Dr. Christopher 
J. Murphy, Deputy Coroner for the District of Columbia, given at the 
trial of the above entitled case, having been furnished a thermofax copy 
of Dr. Murphy's testimony taken from the official transcript of the pro- 
ceedings at the trial of the above entitled action. . 

That it appears, in my opinion, that it is just as reaeerante? if 
not more reasonable, to assume that the subdural hemotoma resulting 
in this case, was caused by the multiple falls, rather than the blow on 
the head by the instrument alleged to have caused the subdural hematoma. 

That, in my opinion, it is not necessary for subdural hematoma to 
result only when a head is struck by a moving force, or when two moving 
forces are at variance. Infact, in my experience, most subdural hema- 
tomas that I have come in contact with, have been due to falls, in which 


the patient has struck his head against a hard object, such asa piece of 
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furniture, floor, concrete pavement, or the like. In some instances, 
it is well known, and I have seen such patients, subdural hematoma can 
result when the head is not directly struck at all. 

That I am not related to, nor have I any interest in the above en 
titled case, nor have I been promised any compensation or hope of 
reward for this testimony. 

I do further depose and say that I have executed this affidavit at 
the request of Paul R. Connolly, whom I understand to be the court 
appointed lawyer for the appellant, and that I have done so solely at 
his request and because I believe the medical testimony in this case is 
not supportable on the basis of neurosurgical and neurological experi- 
ence. 

/s/ 3. P. Murphy, M. D. 
[Surat dated May 19, 1959] 


[Attached to Motion-for New Trial, J. A. 180] 


[Filed Nov. 25, 1959] 


AFFIDAVIT 
DISTRICT OF COLUMBIA: ss 

I, Dr. James W. Watts, being first duly sworn, depose and say 
that I am a licensed practitioner of medicine in the District of Columbia; 
that I specialize in that branch of medicine known as neurosurgery, 
which involves the diagnosis, treatment, and, where necessary, the 
surgical attention to injuries and diseases of the brain and central and 
peripheral nervous systems of the human person. 

That my qualifications for practicing this specialty are as follows: 
Certified by the American Board of Neurological Surgery. Professor of 
Neurological Surgery, George Washington University. Chief of the 
Neurosurgical Service at the George Washington University Hospital 
and the George Washington Division of the D. C. General Hospital. 

That in the course of my practice I have become familiar with the 
literature pertaining to subdural hematomas and their causation, and that 
in the course of my practice I have seen or treated many cases involving 
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subdural hematomas resulting from head injury; that I have read and 
am familiar with the testimony of Dr. Christopher J. Murphy, Deputy 
Coroner for the District of Columbia, given at the trial of the above 
entitled case, having been furnished with a termofax copy of Dr. 
Murphy's testimony taken from the official transcript of the proceed- 
ings at the trial of the above entitled action. : 

That it appears from the testimony of the Deputy Coroner that he 
testified that the subdural hematoma which he found on autopsy, and to 
which he attributed the death of the decedent, Christine Smith, was due 
to a blow to the head of the decedent from a moving object; that Dr. 
Murphy said that in his opinion the subdural hematoma was brought 
about by contre-coup, that is, a blow to one side of the head causing an 
injury to the brain or other intra-cranial tissue on the side opposite the 
site of the blow; that it appears that Dr. Murphy said, or certainly 
could have been interpreted as saying that such contra-coup injury could 
result only by the head being struck by a moving object. : 

That in my opinion it is equally likely that a subdural hemotoma 
brought about by contre-coup was the result of the head being in motion 
and striking another fixed or moving object. 


Incidentally, little or no attention seems to have been given to the 


ruptured heart which was found at autopsy. 

That I am not related to nor have I any interest in the above en- 
titled case, nor have I been promised any compensation or hope of 
reward for this testimony. 

I do further depose and say that I have executed this affidavit at 
the request of Paul R. Connolly, whom I understand to be the court 
appointed lawyer for the appellant, and that I have done so solely at his 
request and because I believe that the conclusion that the decedent's 
death could have been due only to a blow from a moving object to be 
medically erroneous. 

/s/ James W. Watts — 
[Jurat dated September 10, 1959] 
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[Attached to Motion for New Trial, J. A. 180] 
[Filed Nov. 25, 1959] 


AFFIDAVIT 

DISTRICT OF COLUMBIA: ss 

I, Dr. HAROLD STEVENS, being first duly sworn, depose and 
say that Iam a licensed practitioner of medicine in the District of Co- 
lumbia; that I specialize in that branch of medicine known as Neurology, 
which involves the diagnosis, treatment, and where necessary, the 
surgical attention to injuries and diseases of the brain and central and 
peripheral nervous system of the human person. 

That my qualifications for practicing this specialty are as follows: 

Certified by the American Board of Neurology and Psychiatry. 


Professor and Head of Department of Neurology 
George Washington University School of Medicine (1955 to present) 


Chief of Neurology - George Washington University Hospital 
(1955 to present). 


D. C. General Hospital-Attending Neurologist (1943 to present). 
Crippled Children's Hospital-Neurologist (1946 to present). 
D.C. Health Department-Consultant in Neurology (1946 to present). 


Mt. Alito Veterans Hospital-Consultant in Neurology (1946 ‘to 
_ present). 


Garfield Memorial Hospital-Sr. Attending Neurologist (1952 to 
present). 


Children's Hospital of D. C. -Chief of Neurology (1950 to present). 


Emergency Hospital-Director of Electroencephalographic Labora- 
tory (1953 to present). 


St. Elizabeth's Hospital-Neurologist (1953 to present). 


National Institutes of Health-Special Consultant in Neurology (1956 
to present). 


Howard University-Consultant in Neurology (1950 to present). 
Graduate of the University of Pennsylvania Medical School (1941). 


Licensures: 1942 - Michigan 
1942 - District of Columbia 


That in the course of my practice I have become familiar with the 
literature pertaining to subdural hematomas and their causation, and 
that in the course of my practice I have seen or treated many cases 
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involving subdural hematomas resulting from head injury; that I have 
read and am familiar with the testimony of Dr. Christopher J. Murphy, 
Deputy Coroner for the District of Columbia, given at the trial of the 
above entitled case, having been furnished a thermofax copy of Dr. 
Murphy's testimony taken from the official transcript of the proceed- 
ings at the trial of the above entitled action. 

That it appears from the testimony of Dr. Christopher J. Murphy 
that he testified that the subdural hematoma which he found on autopsy, 
and to which he attributed the death of the decedent, Christine Smith, 
was due to a blow to the head of the decedent from a moving object; that 
Dr. Murphy said that in his opinion the subdural hematoma was brought 
about by contre-coup, that is, a blow to one side of the head causing an 
injury to the brain or other intra-cranial tissue on the side opposite the 
site of the blow; that it appears that Dr. Murphy said, or certainly 
could have been interpreted as saying that such contre-coup injury could 
result only by the head being struck by a moving object. 

That in my opinion such testimony is medically unsound; that there 
is no valid body of medical opinion which holds that a subdural hematoma 
produced by contre-coup could come about only by being struck with a 
moving object or by two moving forces, nor is there any valid medical 


basis for concluding that this even the more likely explanation of a sub- 


dural hematoma explained by contre-coup. 

That in my opinion it is equally likely, and indeed more probable, 
that a subdural hematoma brought about by contre-coup was the result 
of the head being in motion and striking another fixed or moving object. 

That I am not related to nor have I any interest in the above en- 
titled case, nor have I been promised any compensation or hope of 
reward for this testimony. 

I do further depose and say that I have executed this affidavit at the 
request of Paul R. Connolly, whom I understand to be the court appointed 
lawyer for the appellant, and that I have done so solely at his request and 
because I believe the testimony of Dr. Christopher J. Murphy at the trial 
of the above entitled action was medically erroneous. 


/s/ Harold Stephens — 
[Jurat dated November 10, 1959] 
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[Attached to Motion for New Trial, J. A. 180] 
[Filed Nov. 25, 1959] 
AFFIDAVIT 

DISTRICT OF COLUMBIA: ss 

I, Dr. John P. Gallagher, being first duly sworn, depose and say 
that Iam a licensed practitioner of medicine in the District of Colum- 
bia; that I specialize in that branch of medicine known as neurosurgery, 
which involves the diagnosis, treatment, and, where necessary, the 
surgical attention to injuries and diseases of the brain and central and 
peripheral nervous systems of the human person. 


That my qualifications for practicing this specialty are as follows: 


I am a graduate of the State University College of Medicine at New York 
City, 1938; certified to the American Board of Neurosurgery, 1948; 
Associate Professor of Neurosurgery.at Georgetown University Medical 
School, Washington, D. C.; Attending neurosurgeon at Georgetown Uni- 
versity Hospital, Providence Hospital, Doctors' Hospital, Sibley and 
Casualty Hospitals, Washington, D. C. Iam a member in good standing 
of the Harvey Cushing Society, The American Society of Neurological 
Surgeons, American College of Surgeons, American Medical Society, 
and the D. C. Medical Society. 

That in the course of my practice I have become familiar with the 
literature pertaining to subdural hemotomas and their causation, and 
that in the course of my practice I have seen or treated many cases in- 
volving subdural hematomas resulting from head injury; that I have read 
and am familiar with the testimony of Dr. Christopher J. Murphy, 
Deputy Coroner for the District of Columbia, given at the trial of the 
above entitled case, having been furnished a thermofax copy of Dr. 
Murphy's testimony taken from the official transcript of the proceedings 
at the trial of the above entitled action. 

That it appears from the testimony of Dr. Christopher J. Murphy 
that he testified that the subdural hemotoma which he found on autopsy, 
and to which he attributed the death of the decedent, Christine Smith, 
was due te a blow to the head of the decedent from a moving object; that 
Dr. Murphy said that in his opinion the subdural hematoma was brought 
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about by contrecoup, that is, a blow to one side of the head causing an 
injury to the brain or other intracranial tissue on the side opposite the 
site of the blow; that it appears that Dr. Murphy said, or certainly 
could have been interpreted as saying that such contrecoup injury could 
result only by the head being struck by a moving object. 

That in my opinion such testimony is medically debatable; that 
there is no authentic body of medical opinion which holds that a sub- 
dural hematoma produced by contre-coup could come about only by 
being struck with a moving object or by two moving forces, nor is 
there any authentic medical basis for concluding that this is even the 
more likely explanation of a subdural hematoma explained by contre- 
coup. 

That in my opinion it is equally likely, and indeed more probable, 
that a subdural hematoma brought about by contrecoup was the result 
of the head being in motion and striking another fixed or moving object. 

That I am not related to nor have I any interest in the:above en- 


titled case, nor have I been promised any compensation or hope of 


reward for this testimony. 
I do further depose and say that I have executed this affidavit at 

the request of Paul R. Connolly, whom I understand to be the court 
appointed lawyer for the appellant, and that I have done so solely at his 
request and because I believe the testimony of Dr. Christopher J. 
Murphy at the trial of the above entitled action was medically debatable. 
/s/ John P. Gallagher, M. D. 
[Jurat dated August 14, 1959] | 


[Attached to Motion for New Trial, J. A. 180] 
[Filed November 25, 1959] 
AFFIDAVIT 
DISTRICT OF COLUMBIA: ss 
I, Dr. Hugo V. Rizzoli, being first duly sworn, depose and say 
that Iam a licensed practitioner of medicine in the District of Columbia; 


that I specialize in that branch of medicine known as neurosurgery, which 
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involves the diagnosis, treatment, and, where necessary, the surgical 
attention to injuries’ and diseases of the brain and central and peripheral 
nervous systems of the human person. 

That my qualifications for practicing this specialty are as follows: 
Certified by the American Board of Neurological Surgery. Assistant 
Clinical Professor of Neurological Surgery, George Washington Univer- 
sity Hospital. 

That in the course of my practice I have become familiar with the 
literature pertaining to subdural hematomas and their causation, and 
that in the course of my practice I have seen or treated many cases in- 
volving subdural hematomas resulting from head injury; that I have read 
and am familiar with the testimony of Dr. Christopher J. Murphy, 
Deputy Coroner for the District of Columbia, given at the trial of the 
above entitled case, having been furnished a thermofax copy of Dr. 
Murphy's testimony taken from the official transcript of the proceedings 
at the trial of the above entitled action. 

That it appears from the testimony of Dr. Christopher J. Murphy 


that he testified that the subdural hematoma which he found on autopsy, 
and to which he attributed the death of the decedent, Christine Smith, 
was due to a blow to the head of the decedent from a moving object; 


that Dr. Murphy said that in his opinion the subdural hematoma was 
brought about by contrecoup, that is, a blow to one side of the head 
causing an injury to the brain or other intra-cranial tissue on the side 
opposite the site of the blow; that it appears that Dr. Murphy said, or 
certainly could have been interpreted as saying that such contre-coup 
injury could result only by the head being struck by a moving object. 

That in my opinion it is equally likely that a subdural hematoma 
brought about by contre-coup was the result of the head being in motion 
and striking another fixed or moving object. 

That I am not: related to nor have I any interest in the above en- 
titled case, nor have I been promised any compensation or hope of 
reward for this testimony. 

I do further depose and say that I have executed this affidavit at 
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the request of Paul R. Connolly, whom I understand to be the court 
appointed lawyer for the appellant, and that I have done so solely at his 
request and because I believe the testimony of Dr. Christopher J. 
Murphy at the trial of the above entitled action was medically erroneous. 
/s/ Hugo V. Rizzoli 
[Jurat dated July 24, 1959] 


[Attached to Suppleméntal Answer to Motion for New Trial, J. A. 193] 
[Filed December 16, 1959] 3 


AFFIDAVIT 
DISTRICT OF COLUMBIA: ss : 
I, Dr. Christopher J. Murphy, being first duly sworn, depose and 


say that Iam a licensed practitioner of medicine in the District of Co- 
lumbia; that I have been a Deputy Coroner for the District of Columbia 
for over thirty years and have been licensed to practice medicine for 
forty-five years. In my official duties as Deputy Coroner for the Dis- 
trict of Columbia, I perform autopsies in regard to all deaths that result 
from suspicious circumstances and upon those persons who die without 
medical attention where a diagnosis cannot be arrived at from a prior 
medical history. In all deaths resulting under suspicious circumstances 
or because of violence, it is necessary to perform an autopsy in order 
to arrive at a diagnosis as the the real cause of death. During the time 
that I have been connected with the Coroner's Office I have performed 
at least two thousand autopsies. During the course of my practice I 
have performed many autopsies where a subdural hematoma was the 
cause of death. I am familiar with the literature concerning subdural 
hematomas and their causation. I have reviewed my autopsy report in 
this case, my testimony at the trial and the affidavits submitted by Drs. 
James W. Watts, Hugo V. Rizzola, Harold Stevens, John P. Gallagher, 
and James Peter Murphy. 

In their affidavits the doctors have said nothing which is substan- 
tially contrary to my testimony given at the trial. It must be borne in 
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involves the diagnosis, treatment, and, where necessary, the surgical 
attention to injuries and diseases of the brain and central and peripheral 


nervous systems of the human person. 

That my qualifications for practicing this specialty are as follows: 
Certified by the American Board of Neurological Surgery. Assistant 
Clinical Professor of Neurological Surgery, George Washington Univer- 
sity Hospital. 

That in the course of my practice I have become familiar with the 
literature pertaining to subdural hematomas and their causation, and 
that in the course of my. practice I have seen or treated many cases in- 
volving subdural hematomas resulting from head injury; that I have read 
and am familiar with the testimony of Dr. Christopher J. Murphy, 
Deputy Coroner for the District of Columbia, given at the trial of the 
above entitled case, having been furnished a thermofax copy of Dr. 
Murphy's testimony taken from the official transcript of the proceedings 
at the trial of the above entitled action. 

That it appears from the testimony of Dr. Christopher J. Murphy 
that he testified that the subdural hematoma which he found on autopsy, 
and to which he attributed the death of the decedent, Christine Smith, 
was due to a blow to the head of the decedent from a moving object; 
that Dr. Murphy said that in his opinion the subdural hematoma was 
brought about by contrecoup, that is, a blow to one side of the head 
causing an injury to the brain or other intra-cranial tissue on the side 
opposite the site of the blow; that it appears that Dr. Murphy said, or 
certainly could have been interpreted as saying that such contre-coup 
injury could result only by the head being struck by a moving object. 

That in my opinion it is equally likely that a subdural hematoma 
brought about by contre-coup was the result of the head being in motion 
and striking another fixed or moving object. 

That I am noti related to nor have I any interest in the above en- 
titled case, nor have I been promised any compensation or hope of 
reward for this testimony. 

I do further depose and say that I have executed this affidavit at 
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the request of Paul R. Connolly, whom I understand to be the court 


appointed lawyer for the appellant, and that I have done so solely at his 

request and because I believe the testimony of Dr. Christopher J. 

Murphy at the trial of the above entitled action was medically erroneous. 
/s/ Hugo V. Rizzoli — 

[Jurat dated July 24, 1959] 


[Attached to Suppleméntal Answer to Motion for New Trial, J. A. 193] 
[Filed December 16, 1959] 
AFFIDAVIT 

DISTRICT OF COLUMBIA: ss 

I, Dr. Christopher J. Murphy, being first duly sworn, depose and 
say that Iam a licensed practitioner of medicine in the District of Co- 
lumbia; that I have been a Deputy Coroner for the District of Columbia 
for over thirty years and have been licensed to practice medicine for 
forty-five years. In my official duties as Deputy Coroner for the Dis- 
trict of Columbia, I perform autopsies in regard to all deaths that result 
from suspicious circumstances and upon those persons who die without 
medical attention where a diagnosis cannot be arrived at from a prior 
medical history. In all deaths resulting under suspicious circumstances 
or because of violence, it is necessary to perform an autopsy in order 
to arrive at a diagnosis as the the real cause of death. During the time 
that I have been connected with the Coroner's Office I have performed 
at least two thousand autopsies. During the course of my practice I 
have performed many autopsies where a subdural hematoma was the 
cause of death. Iam familiar with the literature concerning subdural 
hematomas and their causation. I have reviewed my autopsy report in 
this case, my testimony at the trial and the affidavits submitted by Drs. 
James W. Watts, Hugo V. Rizzola, Harold Stevens, John P, Gallagher, 
and James Peter Murphy. 

In their affidavits the doctors have said nothing which is substan- 
tially contrary to my testimony given at the trial. It must be borne in 


214 
mind that these affidavits are submitted on a hypothetical question since 
the other doctors never saw the body of the decedent. Neurosurgeons 
as a general rule treat an individual during his life time and if the 
patient dies they usually do not see the end results. It seems to me that 
they are all basing their conclusions on one particular item, that is 
injury by contre-coup. Contre-Coup is injury or damage done to the 
opposite side of the brain usually diagonally across from the area of 
impact. The force causes the brain to oscillate and strike against the 
opposite side of the skull.. The injury is produced when the head is in 
motion or free to move at the time of impact. If the skull is stationary 


4 =" 
contre-coup lacerations do not occur. 


It appears from the affidavit of Dr. Watts that he has misinter- 
preted my testimony when he states that I testified that a contre-coup 
could be caused only by the head being struck by a moving object. That 
statement is not correct since I testified (Tr. p. 50) that falling down 
and striking the head on the right side could produce a hemorrhage by 
contre-coup on the left side. Furthermore, (Tr. p. 67, 8) I testified 
that it is possible that a contre-coup could be caused by a moving force 
striking an immovable object but usually it is caused by two movable 
forces coming together. 

I must emphasize that I actually saw the injuries on the head and 
they were all on the right side and I stated that in my opinion they were 
not caused by the decedent falling down (Tr. p. 64). The other doctors 
of course never saw these wounds and therefore their opinions are en- 
titled to little weight.. In medicine, opinions frequently vary, but any 
competent medical practitioner, irrespective of his specialty will agree 
that a doctor who actually sees a patient or performs an autopsy on a 
body is in a much better position to give a valid opinion than one who 
merely answers a hypothetical question. I still feel that the opinion 
which I gave at the trial of this matter was a valid opinion based on 
sound reasons and I see no reason to change at this time. 

/s/ Christopher J. Murphy, M.D. 
[Jurat dated December 16, 1959] 


